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MIDWINTER MEETING 
SPRINGFIELD, FEBRUARY 5-6, 1954 


Notice with the complete program will be sent to all members in 
January. This issue of the “Quarterly” contains discussion of mat- 
ters likely to arise in any lawyer’s practice. Opportunity for brief 
discussion and questions in regard to them will be provided. Please 
send in promptly any other subject that you would like to have 
discussed so that, if practicable, it may be considered by the Com- 
mittee. 

GENERAL COMMITTEE 
JOHN H. MADDEN. Jr., Springfield 
Chairman 
GERALD J. CALLAHAN, Longmeadow IRVING M. CoHEN, Springfield 
COMMITTEE ON DISCUSSION PROGRAM 
EDWARD B. LANDIS, Springfield, Chairman 
JOHN T. QUIRK, JR., Springfield RosBert B. DuDLEY, Springfield 


DANIEL E. BURBANK, JR., Longmeadow 





THE JUNIOR BAR SECTION 
There will be a meeting of the Section probably on Saturday, 
February 6th. Details will appear in the notice of the meeting. 


COMMITTEE ON MENTAL HEALTH 
AND ASSOCIATED PROBLEMS 


The Committee, which will begin functioning immediately, is 
made up of the following members: Chairman, Walter Powers, Jr., 
Boston; George N. Welch, Chief Attorney, Veterans Administra- 
tion, Boston; Efrem A. Gordon, Springfield; Dr. Oscar Raeder, Bos- 
ton, Chairman, Massachusetts Psychiatric Association Committee 
on Legislation; Dr. Arthur M. Berk, psychiatrist, Brookline, and Dr. 
C. Stanley Raymond, psychiatrist, Wrentham State School, repre- 
senting the Massachusetts Medical Association. 


A MESSAGE FROM THE MEMBERSHIP COMMITTEE 


To all members paid up but who received invitations 
to join the Association 
We very much regret the error that occurred when you were 
mailed an invitation to join the Massachusetts Bar Association. 
Periodically the Association attempts to increase its member- 
ship by mailing invitations to non-members of the Association. 
The names and addresses of the non-members are determined by 
checking our membership list against the listings in the Massa- 
chusetts Lawyers Diary. This task as you can imagine is monu- 
mental and apparently some errors are unavoidable due to dupli- 
cate listings and other factors beyond our control. 
Please accept our apologies for the inconvenience the error has 
caused you and our best wishes for a successful New Year. 


FREDERICK G. FISHER, JR. 
Chairman, Membership Committee. 
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MESSAGE FROM THE PRESIDENT 


The problem of congestion in the Superior Court has been with 
the bar for many years. So aiso has been the criticism of the Dis- 
trict Courts, whether or not deserved so far as certain particular 
courts are concerned. The Judicial Council has made various 
recommendations for reform in an effort to relieve the Superior 
Court delays, some of which have been enacted into law. Last year 
legislation was introduced, which passed the Senate and sought 
to reorganize the District Courts and put more of the Justices 
on a full time basis. The bill did not pass the House and the entire 
matter was referred to a Special Recess Commission. The Com- 
mission will report after the Legislature convenes. Meanwhile 
the group which introduced last year’s legislation has filed Senate 
bill 322. The Judicial Council again is recommending specific 
measures to relieve congestion and the Executive Committee of your 
Association has approved such recommendations and added certain 
further proposals of its own. 

I urge every member of the Association to study carefully the 
report of the Judicial Council, the action of your Executive Com- 
mittee, and the forthcoming report of the Special Recess Commis- 
sion. The Board of Delegates will meet in January to consider 
what action it will take in the name of the Association by way of 
approval or disapproval of these proposals. You have the right, 
as individuals, to stand back of this action of the Board of Dele- 
gates, or to oppose it. If the Board should give its approval to 
such of the various measures as appear to it to be improvements 
in the Superior and District Courts, your support will be vital. 

Consider the proposals in the light of their effect upon the public 
interest and not just upon yourself as an attorney. If there is 
anything wrong with the courts, whether it be in manner of trials, 
the giving of justice, delay in hearings or in any other particular, 
it is a challenge to the bar to propose a remedy, and to urge that 
remedy upon the legislature so that the public, from whom come 
our clients, may be served. 

If other bar associations, individual lawyers and civic organiza- 
tions in different parts of the commonwealth will study these pro- 
posals with the reasons underlying them and will cooperate in their 
support, I have confidence that considerable progress may be made 
during the coming legislative session in meeting problems of prac- 
tice and procedure which have been facing the profession for more 
than twenty-five years. ROBERT W. BODFISH. 





A REMINDER OF THE LEGACY OF JOHN DOE 
AND RICHARD ROE 
In connection with the Contents of this issue of the “Quarterly” 
we respectfully call attention to the document above mentioned 
which was printed at the bottom of page 129 of the “Quarterly” 
for August 1953. F. W. G. 
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... Announces... 


Courses leading to the degree of Master of Laws open to 
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beginning at 5:30 in the afternoon. 





New students will be admitted at mid-year. 





Second Semester 
Beginning January 18, 1954 





PATENTS 
LABOR LAW 
JURISPRUDENCE 
ESTATE PLANNING 
FEDERAL TAXATION 
CORPORATE FINANCE 
MASSACHUSETTS PRACTICE 
MUNICIPAL CORPORATIONS 
TAXATION OF INSURANCE AND PENSIONS 
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CONGESTION IN THE SUPERIOR COURT 


In connection with the statement of President Bodfish that “the 
problem of congestion has been with the bar for many years” atten- 
tion is called to the legislative consciousness of that fact as reflected 
in Chapter 27 of the Resolves of 1925, quoted in the Judicial Coun- 
cil’s report, in this issue, to which the President refers, as follows: 


RESOLVES CHAPTER 27 OF 1925 


“Resolved, That the judicial council is hereby requested to 
investigate ways and means for expediting the trial of cases 
and relieving congestion in the dockets of the Superior Court, 
and among other things . . . ways and means for encouraging, 
so far as consistent with constitutional rights, trials without 
jury ...and any other ways and means that may appear feasible 
to said council for improving and modernizing court procedure 
and practice so that, consistently with the ends of justice, the 
proverbial delays of the law and attendant expense, both to 
litigants and the general public, may be minimized. (Approved 
April 24, 1925.)” 

The Council points out that the subject has been extensively 
studied for years and repeats its previously expressed opinion that 


“The biggest fact that stands out from the figures is that con- 
gestion will never be cured if large classes of cases are to remain 
in the courts, as we believe they should remain until the congestion 
is attacked at its source” and that suggestions have been made “for 
this purpose in the past twenty years or earlier, but most of them 
have been opposed by lawyers.” 


During the past year or two there has been renewed and nation 
wide agitation about congestion. A committee of the Massachusetts 
Bar Association with Vice-president Schneider as chairman was ap- 
pointed earlier in this year to consider the subject and following 
a report of that committee and further discussion of various sug- 
gestions, the Executive Committee voted to support the recommenda- 
tions of the Judicial Council in its 28th report renewed in its current 
29th report (in this issue) as follows: 

1. For a fee of $15.00 for reasons stated in the report pp. 
6-8. 

2. For re-enactment of of Chapter 387 of the Acts of 1904 for 
reason on p. 9. 

3. For oral depositions of parties (only) before trial for 
reasons on p. 10. 

4. To place actions of contract and torts generally in the 
same jurisdictional class with motor torts in the District 
Courts for reasons on p. 5, relative to venue. 

In addition to these proposals the Executive Committee voted to 
sponsor a bill (Senate 298) filed by Mr. Schneider on a petition 
for legislation 
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LESTER L. BURDICK, INC. 
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WITH THE REST OF THE MEMBERS, 
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“to relieve congestion in the Superior Court by providing 
for the voluntary transfer from regular active service to more 
limited service of certain justices thus retaining their services 
in the administration of justice while also creating vacancies 
on the court to be filled by the appointment of new justices. 

“This petition and accompanying bill were sponsored by the 
Executive Committee of the Massachusetts Bar Association by 
vote of that committee at a meeting on November 17, 1953.” 


SENATE 298 


An Act to provide for the voluntary transfer of certain justices 
of the Superior Court from regular active service to more limited 


service and for the appointment of new justices to fill vacancies 
thus created. 


Chapter 212 of the General Laws is hereby amended by striking 


out Section 1 and inserting in its place the following sections 1A, 
1B and 1C. 


Section 1A. The Superior Court shall consist of one Chief 
Justice, thirty-one associate justices, and such other associate 
justices as shall have been transferred from regular active 


service to more limited service as provided in the following 
Section 1B. 


Section 1B. An associate justice of the Superior Court 
while retaining his office, may on his application under the 
terms of this act, be transferred by the Governor and Council 
from regular active service to more limited service, after at- 
taining the age of seventy years and after serving, at least, ten 
years continuously, and after such transfer the justice shall 
receive an annual salary while still retaining his office of three 
quarters of the salary of an associate justice on regular active 
service as fixed by law at the time of such transfer to more 
limited service. As associate justice who has thus been trans- 
ferred may thereafter be assigned by the Chief Justice of the 
Superior Court for service as an associate justice if he is able 
and willing provided that he shall not without his consent be 
assigned to serve more than three quarters of the time during 
which regular sessions of the Superior Court are held nor to 
serve in any county seat more than twenty miles from his 
domicile. No justice thus transferred upon regular active 
service whether called to active service or not shall engage di- 
rectly or indirectly in the practice of law. 


Section 1C. Upon each transfer of an associate justice from 
reguiar active service as above provided, a new associate jus- 
tice shall be appointed. 
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EXPLANATORY NOTE TO SENATE BILL 298 

The bill retains the partial service of the transferred judges 
while also creating vacancies in case of transfers to be filled as 
usual. 

It is based on the act of Congress providing that a Federal 
judge ‘‘may retain his office, but retire from regular active service”. 
See U. S. Code Title 28, Chapter 17, Section 371 as amended in 
1951. This act works. See Booth v. U. S. 291, U. S. 339 and U. S. 
v. Moore, 101 Fed. 2nd 56. In the advisory opinion, 271 Mass. at 
pp. 577-8 the justices said, that an optional system “originating in 
a request—from the judge would not contravene any provision of 
the constitution.” 

6. The Executive Committee also sponsored a bill (Senate 299) 
also introduced by Mr. Schneider to permit the Chief Justice of the 
Superior Court to call up district court judges to sit with juries in 
motor vehicle tort cases as they may now be called to hear mis- 
demeanor cases on the criminal side of the court. 


od 


?. Pre-Trial Hearings. The committee on congestion also 
recommended that it be authorized to take up with appropriate 
committee of the Superior Court the following suggestions as a 
basis for discussion and it was authorized to do so by the Executive 
Committee. 

Suggestions for Discussion as to Pre-Trial Hearings: 

1. One year after a case is entered in the Superior Court, if a 
trial by jury has been claimed, there shall be a pre-trial hearing. 
Each side shall be represented at the hearing by the attorney who 
is to try the case. Attendance at such a pre-trial hearing shall 
constitute a court engagement. 

NOTE: By a year from the date of entry, pleadings and inter- 
rogatories are completed and an end result reached in most cases. 
The cases are then ripe for settlement or adjudication. 


2. To this pre-trial hearing both attorneys shall come with com- 
plete data—hospital records, doctor’s reports, bills, estimates, let- 
ters from employers or records concerning time lost and loss of 
pay or earnings, photographs, contracts, deeds, leases and all other 
pertinent documents. Preferably a full hour, and at least a half 
hour, shall be reserved for each case. There shall be a full discus- 
sion of liability and damages. The insurance policy shall be ex- 
hibited. Each side shall state a figure and the judge shall make 
a recommendation. Every effort shall be made to settle the case at 
that time. The effort may include adjournments and a renewal of 
the conference at a later date. 

NoTE: It is expected that many cases will be settled at the pre- 
trial hearing. Such a hearing will get the lawyers together to 
talk about the case. The opposing trial attorneys, with the help of 
the judge acting upon a full disclosure of the evidence should be 
able to agree upon an evaluation in a large percentage of the cases. 
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3. If the pre-trial hearings fail to effect a settlement, agreement 
shall be reached on facts and issues and the admissibility of docu- 
ments and photographs wherever possible. 

NoTE: Even when there is no settlement, the time spent by the 
judge at the pre-trial hearings will save far more trial time of a 
judge and a jury or a trial judge by eliminating the necessity of 
proving matters upon which agreement can be reached. 


4. In counties where continuous sessions are not held, the court 
may appoint referees to preside over pretrials between sessions and 
file reports for the use of the court. 

NoTE: See G. L. Chap. 221 sec. 55; G. L. Chap. 213 sec. 3 2d; 
Superior Court Rule 86; Superior Court Rule 87. 

This will leave the judges in those counties free to devote all their 
limited time to trials and yet give them the benefit of the reports of 
the referees. 


~ 


5. If the pretrial efforts fail to effect a settlement, counsel shall 
be given the choice of a trial without a jury before any one of the 
judges sitting in Civil Sessions in the county that month or the 
following month. Thus, every judge will be an “A” Session judge 
to hear a case without a jury if the parties agree upon him. If 
counsel agrees to try the case without jury before a certain judge, 
the case shall be assigned for trial before that judge on a day cer- 
tain and shall be the first case out before that judge on that day, 
to be tried as soon as the case then on trial before him, if any, 
is finished even though other cases have been sent into the session. 

NOTE: Rarely will a case be assigned less than three or four 
days ahead of the trial date, so other lawyers going into the session 
can ascertain the situation in the session ahead of time and will not 
need to have witnesses hanging around. The prospect of a quick 
trial on a day certain before a judge of his own choosing is a strong 
inducement to waive a jury claim. 


6. Cases which are not settled and in which the jury claims are 
not waived, and in which the extent of the damages in the opinion 





ELIZABETH MeCARTHY 


AB. BS. LLB. 
Qualified Handwriting and Document Expert 


40 Court Street, Boston Telephone LA(fayette) 3-2959 
Residence LI (berty) 2-3124 











The advertisers deserve your consideration. Please mention the QUARTERLY 








10 MASSACHUSETTS LAW QUARTERLY 


of the pretrial judge is $1500 or more, shall be assigned by the pre- 
trial judge for trial in the near future. 

NoTE: These are the cases of substantial injury where delay is 
causing hardship. 


7. Cases which are not settled and in which the jury claims are 
not waived and in which the extent of the damages is less than 
$1500 shall be sifted by the pretrial judge as follows: 

(a) If the plaintiff has refused to cooperate in a settlement or 
in agreement upon facts or in the selection of a judge to hear the 
case without a jury, the case will wait six months for a second 
pretrial, unless during that six months both counsel agree upon and 
ask the court for an assignment before a particular judge without 
a jury. 

NOTE: There may be some judge sitting during the second, third, 
fourth, fifth or sixth month following the pretrial upon whom coun- 
sel can agree and they should have the opportunity to do so. 

(b) If the defendant has refused to cooperate in a settlement 
or agreement on facts or the selection of a judge to hear the case 
without the jury, the pretrial judge shall order the case placed 
upon a jury list for trial in the near future. 

NOTE: In those courts where the pretrial has beentheld before a 
referee, the judge can act on the referee’s report in determining 
the order in which cases are to be heard. 


8. A similar pretrial shall be held every subsequent six months. 





THE VANISHING LITIGANT 


From American Bar Association Journal (July 1953, 572)* 


“Here, in America, we are so accustomed to reading of increases 
in population and expansion in our cities, factories and public 
utilities that we take it for granted that growth is the order of the 
day. It never enters our minds that recession rather than growth 
may actually be manifesting itself in an important phase of our 
American life. Least of all, do we, the members of the legal pro- 
fession, expect tidings that a wizening process is going on in an 
activity which has always been the outstanding feature of the prac- 
tice of the law. 


“Those who have surmised that all activities in America are ex- 
panding and who have encountered recent issue of the Fordham Law 
Revue and the Oregon Law Review, which show that for more than 
a quarter century litigation has been declining in volume, must have 
been dismayed. Both articles, through review of couft records, show 
that the volume of appeals is materially less today than it was thirty 
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years ago. One of the articles, by resort to data which are segre- 
gated into the categories of law, equity, crime and divorce, shows 
that since the biennium, 1927-1928, there have not been filed in the 
nisi prius courts of Oregon as many law, equity and criminal cases 
as were filed into that biennium. In fact, the article shows that 
although since 1927-1928 the state has added 600,000 to its popula- 
tion—600,000 potential litigants—the figures for 1927-1928 remain 
the high-water mark. 

“Clearly, the litigant’s interest in our courts is waning. In fact, 
he appears to be vanishing. 

“It is by no means inevitable that adjudication of controversies 
by adversary action before a tribunal over which a judge presides 
is here to stay. Today we think it atypic that our forebears toler- 
ated barbarous methods. Possibly future generations may be 
appalled by what we tolerate. Less than six months ago a group 
of insurance companies published in New York newspapers an 
advertisement which is significant. It said: ‘Personal injury cases 
today are subject to a delay of three or more years before coming 
to trial in New York City’ and offered all claimants against the 
companies’ prompt arbitration. That advertisement shows that 
toleration is reaching its end and may afford an explanation for the 
waning volume of litigation. Even we cannot justify, but, to the 
contrary, condemn, the heart-rending delay which a seeker of jus- 
tice must endure in many jurisdictions. Likewise, we are perturbed 
when we observe with increasing frequency trials that grind on in 
our nisi prius courts for six months and even longer. And who can 
say that posterity will not be astonished when it reads that some 
judges of our time held cases under advisement for three years and 
even more? 

“Very likely the litigant is not vanishing. Manifestly, people 
get involved in controversies as frequently as ever before. Is it not 
possible that the would-be litigant has found a forum in which 
he can get a decision more promptly at less expense and with greater 
certainty than in the courts? It may be that it is the present 
method of judicial trial, or at least its employment in some cate- 
gories of controversy, which is beginning to vanish.” 





A PENDING BILL TO MODIFY AND CLARIFY THE 
RULE AGAINST PERPETUITIES 
FILED BY GUY NEWHALL 
Editorial Foreword 

There was an old story current about 1900, that a leading member 
of the bar and family adviser of the 19th century was discovered by 
a friend in the Law Library on a sweltering July day. On being 
asked why he was there, he said, “I have just discovered that I have 
put perpetuities in many of the wills that I have drawn in the last 
twenty years and I am trying to learn some law”. 
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Every experienced practitioner probably shares the uneasiness 
suggested by the story when he drafts a trust instrument testamen- 
tary or inter vivos for a client. The Rule was the subject of a panel 
discussion in the American Bar Association Section on Real Prop- 
erty, Probate and Trust Law in August. Attention was called to 
the discussion by Prof. W. Barton Leach in the Harvard Law Re- 
view* and to the remarks of Lord Blanesburgh in 1924 in a case in 
England (where the rule was born in 1680) in which he felt bound 
by the cases to hold a gift invalid. He said: 

“In its application to the present case, the rule (against per- 
petuities) has been really a snare, useless so far as its legiti- 
mate purpose is concerned, but operative to produce an intestacy 
under which certainly one person would greatly benefit whose 
interests it was the permissible and express purpose of the 
testator by his codicil to circumscribe and reduce. In my own 
experience nearly all modern manifestations of the rule are of 
this character, and have this result. . . . The existence of the 
rule in these days is usually made manifest only in cases where, 
nothing of the kind having been desired or suspected, and 
where by nothing short of a miracle could a perpetuity at any 
time have supervened, even that possibility has, by the time of 
the contest, ceased to be existent. All the same, in these cases, 
the rule is fatal even to gifts so innocuous, and I cannot doubt 
that such a result is both mischievous and unfortunate, in many 
directions—in this notably, that it brings a sound principle 
into entirely gratuitous discredit.” Ward v. Van der Loeff 
(1924) A. C. 653. 

In his article above referred to Prof. Leach after quoting this 
passage reminds us that: 

“A heavy corporate responsibility rests upon the legal pro- 
fession office lawyers engaged in estate practice, trial lawyers, 
lawyers on the bench, and lawyers in the legislatures—to pro- 
vide the public with a sensible, workable body of law relating 
to the devolution of property. As a practical matter the public 
must entrust to us the leading role in the preparation of wills 
and trusts and in the resolution of disputes concerning these 
instruments. As judges and legislators we make the rules; 
as estate planners and draftsmen we seek to conform to them; 
and as trial lawyers and judges we apply them. If there should 
be among our rules one which is so abstruse that it is misunder- 
stood by a substantial percentage of those who advise the public, 
so unrealistic that its ‘conclusive presumptions’ are laughable 
nonsense to any sane man, so capricious that it strikes down 
in the name of public order gifts which offer no offense except 
that they are couched in the wrong words, so misapplied that 
it sometimes directly defeats the end it was designed to further 

* Vol. 60 No. 5, March 1952, pp. 721-748. A companion article appeared in 
England in “The Law Quarterly Review” for January 1952. 








RULE AGAINST PERPETUITIES 13 


—then in performance of our corporate responsibility we should 
take corrective action. It will not do for us to say, ‘The law 
has been violated. The gift must fail. The testator (sic) must 
take the consequences’—and then leave it at that. ‘The law’ 
did not make itself. We made it. If it has been made badly, or 
so intricately that it is a dangerous instrumentality in the hands 
of most members of our profession, our corporate responsi- 
bility to the public is not being met. 

“By a natural sequence of thought this leads us to the Rule 
against Perpetuities.” 

At the panel discussion referred to the question was asked: 

How many among us in all our composite professional expe- 
rience have ever seen a will or trust in which the man who was 
disposing of his wealth really meant to violate the Rule against 
Perpetuities? Another way of putting this question is: How 
many among us has ever seen a will or trust which could not, 
with very minor modifications, have been brought within the 
scope of the Rule against Perpetuities by competent work on 
the part of the man who drew the instrument? 

Following this discussion the subject was called to the attention 
of the President. In order that the bar committees and Massachu- 
setts lawyers generally should have before them specific proposals 
prepared by those most familiar with the subject, we turned to Mr. 
Newhall as one of the practitioners best qualified both by knowledge 
and experience. With the assistance of Prof. Leach and Prof. 
Casner, Newhall prepared and with Senator Hogan, introduced a 
bill. This bill, with explanatory notes to each section is printed 
below so that it may be studied by the Massachusetts Bar Associa- 
tion Committees and others and, if found deserving of support (as 
we believe it to be) supported before the legislature. 

Questions and suggestions will be welcomed. 

F. W. G. 


SENATE BILL No. 361 
MODIFYING AND CLARIFYING THE RULE AGAINST PERPETUITIES 


(Introduced into the Massachusetts Legislature on December 3, 1953 
by Senator Charles V. Hogan and Mr. Guy Newhall of the 
Massachusetts Bar.) 


Section 1. In applying the Rule against Perpetuities to an inter- 
est in real or personal property limited to take effect after one or 
more valid life estates, facts existing at the termination of such 
life estate or estates shall be considered in determining the validity 
of the interest. 

Section 2. If an interest in real or personal property would vio- 
late the Rule against Perpetuities because the age contingency to 
which it is subject exceeds twenty-one, the age contingency shall be 
reduced to twenty-one. 

Section 3. A legal fee simple determinable in land or a legal fee 
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simple in land subject to a right of entry for condition broken shall 
become a fee simple absolute if the specified contingency does not 
happen within thirty years from the creation of the interest. If 
the contingency happens within said thirty years the succeeding 
interest, which may be an executory interest, shall become possessory 
or the right of entry exercisable notwithstanding the Rule against 
Perpetuities. 

Section 4. Except as provided in Section 3, this Act shall not be 
construed to render invalid any interest which would have been valid 
prior to its enactment. 

Section 5. This Act, except so far as it is declaratory of existing 
law, shall apply only to deeds and inter vivos trusts executed and 
delivered after the Act becomes operative and to wills where the 
testator or testatrix dies after the Act becomes operative, including 
the exercise of a power of appointment after the Act becomes opera- 
tive, although the power was created before. 

Note: The above text of the statute includes slight verbal modi- 

fications of the Bill as filed; these will be offered as 
amendments. 


NOTES TO ACCOMPANY PROPOSED MASSACHUSETTS 
STATUTE CLARIFYING AND MODIFYING THE RULE 
AGAINST PERPETUITIES 


(PREPARED BY W. BARTON LEACH) 


This statute aims to eliminate certain anomalies that have crept 
into the application of the Rule against Perpetuities in the nearly 
three centuries of its existence. 

The Rule against Perpetuities declares that an interest is void 
unless it must vest, if at all, within 21 years after a life or lives in 
being at the creation of the interest. Under present law: 

(a) The Rule is applied on the basis of births and deaths that 
might have happened, ignoring those that actually did hap- 
pen. In the case of remainders after life estates (which 
constitute the great bulk of perpetuities cases) this means 
that facts existing at the death of the life tenants must be 
ignored, except in certain special cases. Validity depends 
on facts that might have happened as viewed from the death 
of the testator or creation of the trust. 

(b) If the Rule is violated to any trifling extent the whole estate 
fails, rather than being cut down to permissible limits. A 
common case is a remainder to unborn persons with an age 
contingency in excess of 21. Usually the gift could be 
saved if the age were reduced to 21; but the present law does 
not permit this. 

(ce) The Rule does not apply to rights of entry upon a fee or to 
possibilities or reverter after a determinable fee, interests 
which may render land unmarketable for centuries. 

All of the foregoing are considered anomalies to a Rule basically 

sound. It is to be noted that the proposed statute makes no change 
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in the basic Rule, but seeks to eliminate these anomalies in the types 
of cases that most frequently arise. 


COMMENT ON SECTION 1. 

CAUSING THE VALIDITY OF REMAINDERS TO BE DETERMINED IN THE 
LIGHT OF EVENTS THAT ACTUALLY HAPPEN, NOT EVENTS THAT 
MIGHT HAVE HAPPENED 

A much-criticized early English case (Jee v. Audley, 1787) held 
that if at the time of testator’s death there was any chance, however 
small, that events such as births and deaths might occur in such a 
way as to tie up the property for longer than the period of per- 
petuities, then the gift in the will was void. The court was for- 
bidden to consider facts existing at the termination of previous valid 
estates; it must ignore these and consider, not what happened, but 
what might have happened as viewed from the testator’s death. 

Example: T bequeaths a fund in trust to pay the income to A 

for life and then to pay the principal to such children 
of A as shall reach the age of 25. At A’s death all of 
his children have already reached 25, and all of them 
were lives in being at T’s death. Nevertheless the 
whole gift to children fails since another child might 
have been born and might have been less than four 
years old at A’s death (thus creating the possibility 
that such child would reach 25 more than 21 years after 
A’s death). 

It is obvious that, in the example, the fund cannot be distributed 
until A’s death anyway. And it is standard practice for courts to 
refuse to pass upon the validity of the remainder until A has died. 
B. M. C. Durfee Trust Co. v. Taylor, 325 Mass 201, 89 N. E. 2d 777 
(1950). Therefore there is no substantial reason of policy why the 
court should be compelled to close its eyes to facts existing at A’s 
death and to strike down a gift which, in fact, does not tie up prop- 
erty for longer than the permissible period. 

In the Example, if Section 1 of the prososed statute becomes law, 
the court determines validity under the Rule by examining the actual 
facts as they appear at A’s death. Thus the Rule is complied with 
if at that time: 

(a) all of A’s children are born before the death of T, or 

(b) all children are at least 4 years old. 


Section 1 would not save the gift if any child born after the death of 
T is less than 4 years old!. (But, as later appears, Section 2 would 
save the gift.) 

To correct this situation the Pennsylvania legislature passed the 
Estates Act of 1947, which provides that the period of the Rule 
against Perpetuities shall be “measured by actual rather than pos- 





1A child en ventre sa mere at T’s death and later delivered is “born” at T’s 
death according to long-established doctrine. 











16 MASSACHUSETTS LAW QUARTERLY 


sible events.” Pa. Stat. Ann. (Purdon, 1947), tit. 20, §301.4. In 
1953 the Supreme Court of New Hampshire ruled, without aid of 
statute, that interests limited after life estates would be deemed 
valid or invalid on the basis of the facts existing at the death of the 
life tenants. Merchants National Bank v. Curtis, 97 A. 2nd 207 
(1953). 

Section 1 of the Proposed Statute accomplishes by legislation the 
result achieved judicially in New Hampshire. It is probable that 
the Pennsylvania statute is broader; but it seems certain that it will 
lead to litigation. A very large majority of perpetuities cases deal 
with interests that follow life estates; the draftsmen of the proposed 
Section 1 felt it desirable to have a very simple, clear statute that 
disposes of those cases with little chance of litigation, leaving it to 
later experience to amend the statute by extending it to other cases. 


COMMENT ON SECTION 2. 
CUTTING GIFTS DOWN TO SIZE WHERE THE RULE IS EXCEEDED 

Even after viewing facts which exist at the termination of valid 
life estates there may still be cases in which the postponement of 
vesting exceeds the permitted period of “lives in being plus 21 
years.” 

In such cases, under existing law, the whole remainder is ren- 
dered void, even though the violation of the Rule is trifling in extent. 
Consider the same Example: T bequeaths the residue of his estate 
in trust to pay the income to A for life, then to pay the principal to 
the children of A who reach 25. A is a young man; all his children 
are born after T’s death, and at A’s death two of them are under 4 
years of age. Under present law the entire remainder is void, and 
the estate passes to T’s next of kin. 

Under the proposed statute, the gift would be cut down to size 
instead of being rendered void. Thus the gift would be transformed 
into a gift “‘to such children of A as reach the age of 21.” It is 
obvious that this comes closer to T’s intent than to avoid the gift 
completely ; it fully serves the purpose of the Rule by preventing the 
tying-up of property for longer than the permissible period. 

The proposed statute is not a novel venture in the law. It is 
modelled upon Sec. 163 of the English Law of Property Act, 1925; 
this statute has been in effect for 28 years and is so simple in its 
application that not one single litigated case has been necessary to 
construe it. Also, the Supreme Court of New Hampshire in 1891 
adopted this doctrine without aid of statute (Edgerly v. Barker, 66 
N. H. 434, 31 A. 900) and difficulties have not arisen. 

More inclusive projects for cutting void gifts down to size have 
been suggested. Section 5 of the Pennsylvania Estates Act of 1947 
provides that where the Rule is violated the property will pass to the 
person then receiving the income. Pa. Stat. Ann. (Purdon, 1957), 
tit. 20, §301.5. Writers have recommended a full cy pres doctrine, 
applied by the court as in the case of a charitable trust that fails. 
Quarles, “The Cy Pres Doctrine: Its Application to Cases Involving 
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the Rule against Perpetuities, 21 N.Y.U.L.Q. Rev. 384 (1946); 6 
American Law of Property, §24.11. But, once again, the draftsmen 
of the proposed Section 2 have considered it preferable to dispose 
of the great majority of cases by a simple statute unlikely to cause 
litigation than to try to remedy all cases by a less specific statute. 
Later experience (especially with the Pennsylvania statute) may 
indicate that this statute can be broadened by amendment. 


COMMENT ON SECTION 3. 
CLEARING TITLES, USUALLY OF CHURCHES, WHERE A FEE IS ENCUM- 
BERED BY A RIGHT OF ENTRY OR POSSIBILITY OF REVERTER 

At the present time the Rule against Perpetuities does not apply 
either to rights of entry for condition broken upon a fee simple or 
to possibilities of reverter. Usually these types of estates seek to 
limit the use of land. 

Example: Suppose T wants to devise land to his Church but only 
so long as it is used for church purposes. He may 
frame his devise in any of the following ways: 

(a) “To the Church in fee simple on condition that 
the land be used for church purposee, but if it 
ceases to be so used then my heirs may re-enter 
and repossess the premises as of my former 
estate.” (When the premises cease to be so 
used, no matter how remotely, T’s heirs have a 
right of entry. The Rule against Perpetuities 
does not apply.) 

(b) “To the Church in fee simple so long as the 
premises are used for Church purposes.” 
(When it ceases to be so used, no matter how 
remotely, the property automatically reverts to 
T’s heirs. This is a possibility of reverter. 
The Rule against Perpetuities does not apply.) 

(c) “To the Church in fee simple, but if it ceases to 
be used for Church purposes, then to A in fee 
simple.” (The interest in A is an attempted 
executory devise. It is void under the Rule. 
The Church has a fee simple absolute.) 

Two things are obvious. First, there is no reason why (a) and 
(b) should be valid while (c) is void; the exemption of the first two 
from any time limit is anomalous. Second, the first two, being 
exempt from the Rule, tie up the property very seriously, poten- 
tially forever. For an example, see Brown v. Independent Baptist 
Church of Woburn, 325 Mass. 645, 91 N. E. 2d 922 (1950) and com- 
ments in Leach, “Perpetuities in Perspective: Ending the Rule’s 
Reign of Terror,” 65 Harv. L. Rev. 721, 741 (1952). 

Under the proposed statute these two interests continue to be 
valid; but if the contingency (non-church use) fails to occur within 
30 years, then the Church has a fee simple absolute. 

The period of 30 years is chosen because that is the duration 
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permitted by the Massachusetts statute as to restrictions on land 
where the period is not otherwise specified. G.L. Ch. 184, Sec. 28. 
It is also the period provided in a Minnesota statute similar to the 
proposed statute, which has been successfully in effect since 1937. 
Minn, Stat. (1945) §500.20. 

Observe that, in the example given, the Church has a marketable 
title to the land after the 30 year period. But, as a charity subject 
to control of the Attorney General, if it sells the land it must put 
the proceeds to the charitable use. Normally these types of gift 
now defeat their own purpose by saddling the Church with land 
which, due to changing conditions in the neighborhood, is no longer 
well adapted to church purposes and, due to the form of the gift, can 
be used for nothing else. 

In the proposed Section 3 appears the following phrase: “the 
succeeding interest, which may be an executory interest.” This is 
designed to take care of the case where a grantor or testator creates 
a determinable fee and then tries to give the succeeding interest to 
someone other than himself or his estate. This attempt to create 
an executory interest after a determinable fee now violates the Rule 
against Perpetuities. However, if the determinable fee is limited 
to 30 years there is no policy reason why the succeeding interest 
should not go to third persons as well as to the grantor or his estate. 

Example: T devises land to his Church in fee so long as the 

same is used for church purposes and then to A in 
fee. Under the present law the executory devise 
to A is void; but the Church has only a determinable 
fee; and that leaves a possibility of reverter in T’s 
heirs, this latter interest being exempt from the 
Rule against Perpetuities. First Universalist So- 
ciety v. Boland, 155 Mass. 171 (1892). Under the 
proposed Section 3 the Church would have a fee 
simple absolute if it used the property for church 
purposes for 30 years; if such use ended before 30 
years then the fee would pass to A. 


COMMENT ON SECTION 4. 


Sections 1 and 2 are intended to validate certain gifts that would 
be invalid under present anomalous applications of the Rule against 
Perpetuities. If present law renders a gift valid, Sections 1 and 2 
are not called into action. 


COMMENT NO SECTION 5. 


This proposed statute is intended to be prospective, not retro- 
active. Constitutional problems would be inherent in any attempt 
to make the statute retroactive. However, where a power has been 
created before the statute but is exercisd thereafter, the statute 
is intended to apply to the interests created in the exercise of the 
power. 
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Matters Not Included in Proposed Statute. 


The draftsmen of this statute considered attempting to define in 
the Act the date from which the period of perpetuities runs in 
various situations—e.g. revocable trust, exercise of power of ap- 
pointment, remainder where life tenant has full power to consume 
principal. It was concluded that this would not be wise. The 
matter is quite well established by decisions in this state, though 
some doubtful areas still remain. An attempt to treat this subject 
legislatively would complicate the Act to the point where it would 
be comprehensible only to those who are already specialists in 
this field or are prepared to devote substantial research and study 
thereto. 

The subject of options was raised. There are many who believe 
that the application of the Rule against Perpetuities to options is 
unsound. Therefore, should not the Act (a) eliminate the Rule 
against Perpetuities with reference to options, or (b) treat op- 
tions in the same way as rights of entry—valid for 30 years, 
invalid thereafter? It was concluded that a statute putting a time 
limit on options might raise more issues than it resolves. As to 
exempting options from the Rule it was felt that the number of 
cases that have arisen or are likely to arise is too small to justify 
this addition to the statute. 

The purpose throughout has been to present a statute that is as 
simple and understandable as possible, that covers the great bulk 
of cases, and that is unlikely to require substantial judicial *con- 
struction. 
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The Creeping Paralysis of Federal Power and its 
Assertions and Interpretations 





“The Increasing Importance of State Supreme Courts” 





We have referred, repeatedly, to the gradual undermining of the 
structure of our government by the political, sometimes idealistic, 
erosive laxity of “vigilant” thinking which results in the steady but 
often overlooked accretion of Federal power—an obvious objective 
of a totalitarian government. We are aware that some of our 
friends believe in this tendency in varying and uncertain degrees. 
In view of the extent of this continuing accretion—a little here, a 
little there and so on, we believe the only effective bulwark of the 
principle of local self government is the State Supreme Courts. 
Accordingly, we again call attention to what we said in the “Quar- 
terly” for April 1953 (at p. 60) in connection with the peculiarly 
local matter of land titles, as follows :— 
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“We respectfully suggest that our ‘only security is the con- 
stant practice of critical thinking’ by our courts in the inter- 
pretation of Federal statutes in these days of expanding Fed- 
eral power. Such power cannot be ‘appeased’. If our dual 
system of government is to survive, the language of statutes 
must be challenged judicially as well as by the bar. Congress 
should be forced to be explicit in unmistakable statutory words 
when, as and if, it really intends to exercise whatever power it 
has to violate the great American principle of local self-govern- 
ment under our constitution. 

“In the McHugh case 326 Mass. 249 the court quoted (at 
p. 265) the statement of the Supreme Court of the United 
States that 

‘““*In construing federal statutes enacted under the power 
conferred by the commerce clause of the Constitution the rule 
is that it should never be held that Congress intends to super- 
sede or suspend the exercise of the reserved power of the State, 
even where that may be done, unless, and except so far as, its 
purpose to do so is clearly manifested.’ 

“In the article by the late Walter Armstrong on ‘The Increas- 
ing Importance of State Supreme Courts’, referred to in our 
December issue p. 24, note, he said: 

“*A great State Supreme Court construing the Federal Con- 
stitution, in a case where there is no binding precedent, will not 
merely engage in a guessing contest as to the view the Su- 
preme Court of the United States will take, but will arrive at 
its independent conclusion and state its own views. If this 
feeling of independence comes to pervade the State Courts to 
as full an extent as I believe it will, we have a right to expect 
from them great opinions expounding the Federal Constitution 
—opinions that will challenge the attention of the nation and 
materially influence the development of constitutional law.’ 

“In Youngblood v. U. S. 141 Fed. 2nd 912, at p. 914, the 
Court of Appeals for the 6th Circuit said, ‘A State’s right to 
safeguard muniments of title to land within its borders should 
not be lightly denied on a strained assumption that Congress 
meant to impeach that right.’ The court sustained a require- 
ment that the collector should provide a description.” 

We invite further contributions on the problem and welcome 
the privilege of printing the following discussion from a particularly 
level headed and experienced practitioner. F. W. G. 


FEDERAL TAX LIENS AND MORTGAGES 
By JOHN A. MCCARTY 
Recent Federal Statutes have been interpreted by divided Federal 
courts in a manner which, if applied in the same way to Massa- 
chusetts, will change the very basis of our law of real estate. 
I refer specifically to the Federal Tax Lien Statute and to the 
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claims made by bankruptcy courts in cases of foreclosure of mort- 
gages made by persons who have later become bankrupt. 

I propose in this article to deal briefly with the lien question, 
and, at some future time, to discuss the bankruptcy matter which 
I believe to be of equal importance. Both these matters indicate 
a further encroachment on local government the rights of the state 
which if not actively resisted will fundamentally change our real 
estate law. 

Allow me to illustrate. In 1945 John Jones purchased a parcel 
of real estate in Massachusetts and at the same time gave a mort- 
gage to the X Bank for a term of twenty years. The deed to Jones 
and the mortgage to the Bank were executed and recorded at the 
same time and were part of the same transaction. In 1950 Jones 
sold this real estate to Brown, subject to the mortgage to the X 
Bank. Of course the bank had no control over such sale and in 
fact did not even need to know about it. However, it was not 
harmed since its security was not impaired. It still held a first 
mortgage on the real estate and was therefore protected in its 
investment. In 1952 Brown became involved in income tax diffi- 
culties with the Federal government as a result of which a lien for 
his income tax was recorded in the registry of deeds where the 
deed and mortgage were recorded. 

This was done under the provision of Section 3670 of the Code, 
which provides: “If any person liable to pay any tax neglects or 
refuses to pay the same after demand, the amount (including any 
interest, penalty, additional amount, or addition to such tax, to- 
gether with any costs that may accrue in addition thereto) shall be 
a lien in favor of the United States upon all property and rights 
to property, whether real or personal, belonging to such person.” 

Section 3672 of said Code provides: “that the lien shall not be 
valid against any mortgage, pledgee, purchaser, or judgment 
creditor until notice is filed in an office designated by State law or 
in the office of the clerk of the United States district court.” 

Under the Massachusetts statute, the office for filing such lien is 
the registry district where the land lies. 

In 1953 the mortgage originally given by Jones on the property 
now owned by Brown was in default and the bank foreclosed its 
mortgage both by entry and by exercise of the power of sale therein 
contained. It would be reasonable to suppose that this foreclosure 
sale conveyed a good title to the purchaser since the real estate 
was security for the loan, but under the doctrine of Metropolitan 
Life Insurance Company vs. United States 107 Fed. 2d 311 Circuit 
Court of Appeals, 6th Circuit, this may not be so. In that case it 
was decided that the foreclosure of the first mortgage did not cut 
off the tax lien filed by the Federal government subsequent 
to the recording of the mortgage. The court held in part: “No 
policy of the state may interfere with the power of Congress to 
levy and collect taxes. Federal statutes create specific liens for 
taxes and give a specific remedy for their removal, and when such 
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liens are once attached they may be lifted only as provided there- 
under.” 

This case further decides that under the applicable Federal 
statutes, any person having a lien upon real estate recorded prior 
to the filing of notice of the tax lien may file in chancery in the 
district court a bill for removal of the tax lien. As a condition 
the plaintiff must obtain an order of the district court for filing 
and must show a written request of six months or more to the 
Commissioner of Internal Revenue to file a bill to enforce the 
government lien. In all such cases the court shall decree a sale 
of such real estate and distribution of the proceeds according to 
the findings of the court in respect to the interest of the parties 
and of the United States. 

The Circuit Court upheld the district court in its decision that 
the tax lien was not extinguished by the foreclosure of the prior 
mortgage but was inferior to such mortgage and ordered the prop- 
erty to be sold and the proceeds first applied to the mortgagee’s 
claim and the balance, if any, to be paid to the Federal government. 

This case in effect held that where a Federal lien has attached 
subsequent to a mortgage that the mortgagee cannot by foreclosing 
the mortgage convey a good marketable title. That, even after 
such foreclosure, the Federal lien remains unextinguished and that 
the only way to get rid of such Federal lien is by following the re- 
quirements provided in the Federal statute. 

The United States Supreme Court, October Term 1939, No. 878, 
denied a petition for a writ of certiorari from the Circuit Court 
of Appeals of the 6th District reported in 107 Fed. 2d 311, but the 
denial of certiorari does not determine Federal law. As Mr. Justice 
Frankfurter said (see 37 M. L. Q. No. 4, Dec. 1952, 24) : 

“It means, and all that it means is, that there were not four 
members of the court to whom the grounds on which the de- 
cision of the court of appeals was challenged seemed sufficiently 
important when judged by the standards governing the issue of 
the discretionary writ of certiorari.” 

An unconfirmed opinion of a Federal circuit court (especially 
a divided opinion as in the Metropolitan Life Ins. case, with a 
powerful dissent) is no more a binding precedent of Federal law 
in Massachusetts than a similar opinion of another state Court, 
from which Federal questions may be carried directly to Washing- 
ton. The question of law is open in Massachusetts where the facts 
are different for it must be borne in mind that the case above cited 
originated in Michigan where in theory a mortgage is much differ- 
ent from a mortgage in Massachusetts. Reeves on Real Property, 
Vol. 2, 1050 says: 

“In New York, Michigan, Wisconsin, California and the great 
majority of the American states the mortgage is treated as con- 
ferring upon the mortgagee merely a lien on the land, which is only 
personalty in his hands and as leaving the legal title and estate in 
the hands of the mortgagor. 
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“In England, Massachusetts, New Hampshire, Maine, Illinois 
and probably in some other states the legal title to the land is 
transferred by the mortgagor to the first mortgagee and the mort- 
gagor retains only an equitable interest or estate in the property... 
his equity of redemption”’. 

These two statements from Reeves can be substantiated by in- 
numerable cases. 

Applying then these different theories to the Federal Lien 
Statute and the Metropolitan Life Insurance case we should come 
to very different conclusions. The Federal Lien Statute (Sec. 
3670) provides for a lien “upon all property and right to property 
whether real or personal belonging to such person”. Now in Michi- 
gan the mortgagor retains legal title and the mortgagee has only a 
lien upon it; therefore, there is property belonging to the mortgagor 
to which the Federal Lien can attach. 

The Metropolitan case holds that once such lien has attached 
it can be removed only in the manner set up by the statute. Al- 
though I do not agree with this decision, it is not my purpose here 
to criticize the case as applied to states which have themselves 
adopted the lien theory in their law of mortgages. 

But let us consider what a mortgage really is under Massachu- 
setts law. When the mortgagor gives a mortgage on real estate, 
the legal title to the real estate passes to the mortgagee, a mortgage 
being a warranty deed with a condition inserted. G. L. Ch. 183, 
Sec. 18, 19, 20 and 21. The mortgagor retains only the right to 
redeem by performing the conditions of the mortgage. 

It is true that for most practical purposes the mortgagor is con- 
sidered the owner of the mortgaged real estate. He can occupy 
it or lease it or sell it. It is subject to attachments and liens for 
claims against him, but he cannot affect the title of the first 
mortgagee and in foreclosure proceedings the question of title 
becomes important. If the mortgage is merely a lien, proceedings 
for the foreclosure of the lien must be taken in court. If it is a 
conveyance, as in Massachusetts, the mortgagee has a right to 
immediate possession upon breach of condition. 

The methods of foreclosing a mortgage in Massachusetts depend 
entirely upon the validity of the conveyance theory. 

It was said in Ritger v. Parker, 8 Cush. 145: “If the mortgage is 
foreclosed, then the estate, which was conditional and defeasible 
in its creation, becomes absolute; and the incidents, privileges, and 
covenants attached to it, unchanged by anything which the mort- 
gagor or any other person may have done in the meantime, remain 
attached to it as if the original conveyance had been absolute’’. 

Under the form of mortgage in use prior to the Short Form Act, 
G. L. Ch. 183, and now under the provision of Sec. 26 of said 
Chapter, the mortgagor retains the use and profits of the land 
mortgaged unless otherwise stated in the mortgage so long as he 
fulfills the conditions of the mortgage, but immediately upon breach 
of any condition, the mortgagee has the right to enter on the 
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mortgaged premises and expel the mortgagor. This is on the 
theory that the title to the real estate is in the mortgagee. There 
has been no change in this procedure in Massachusetts, except 
certain statutory provisions to prevent immediate and harsh 
foreclosure. That is, the law now provides that after a condition 
of the mortgage has been broken, the mortgagee may still make 
entry but must do so in the presence of two witnesses and a cer- 
tificate of these witnesses to the fact of entry must be recorded 
in the registry of deeds where the land lies. The mortgagor is 
given three years in which to redeem, G. L. Ch. 244 Sec. 1 and 2, but 
if he fails to do so, at the end of three years without any other 
action being taken by the mortgagee, the right of redemption is 
forever foreclosed and the fee in the mortgaged real estate vests in 
the mortgagee absolutely and without condition. This method of 
foreclosure can be defended only on the theory that legal title 
is already in the mortgagee from the time he acquired the mort- 
gage. 

At the present time a power of sale is contained in practically 
all mortgages, but a power of sale is no necessary part of a mort- 
gage, it is simply an agreement between the mortgagor and the 
mortgagee that in case a default occurs on the part of the mort- 
gagor, the mortgagee does not have to wait three years as he 
would if he foreclosed by entry alone, but may sell the property 
for the purpose of foreclosing the right of redemption held by the 
mortgagor. 

It must be borne in mind that at a foreclosure sale, it is the 
mortgagee who sells the property and gives the deed and therefore 
the title passes from him to the purchaser at the sale, again show- 
ing that the title is in the mortgagee and that the only purpose of 
the sale is to cut off the mortgagor’s equity of redemption. 


This methd of foreclosure common in New England also shows 
conclusively that title to the mortgaged property is in the mortgagee 
and not in the mortgagor, and even a cursory review of the cases 
will show that the power of sale commonly contained in mortgages 
at the present time does not in any way change the theory which 
has been held in Massachusetts from the beginning that title to 
the mortgaged premises is in the mortgagee. 

That being so, when a Federal tax lien is recorded against a 
mortgagor it can be effective under our law only as any other 
lien inferior to the mortgage and subject to being cut off by fore- 
closure. If we concede as many have that the doctrine of the 
Metropolitan Life Insurance case applies in Massachusetts, then 
I submit we must surrender the Massachusetts theory of the law 
of mortgages which has prevailed in this State from the very 
beginning, and in fact which comes down to us from the English 
Common Law which has been in existence for centuries. I submit 
further that if we do so we are surrendering the powers of the Com- 
monwealth of Massachusetts to legislate on and decide matters per- 
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taining to the law of real estate and submitting to a usurpation by 
the Federal government. 

I do not believe the Metropolitan Life Insurance case is author- 
ity for any such principle. In fact, in that case the Circuit Court 
of Appeals held, among other things, that: 

1. “The lien of the Government attaches to all property in pos- 
session of the taxpayer to the extent of his interest in and right 
thereto... .” 

but in Massachusetts the interest of the mortgagor taxpayer 
is only an equity of redemption. 

2. Since the Federal statutes do not define the term ‘property’, 
or the rights attaching thereto, we must turn to the State law for 
their meaning”’. 

and the Massachusetts law is that the title to mortgaged real 
estate passes to the mortgagee. 

3. “The taxpayer mortgagor had an interest in the property 
at the time the lien of the U. S. attached’. 

but in Massachusetts the interest was merely an equity of 
redemption. 

4. “The mortgagee creditor of the taxpayer mortgagor did not 
acquire title to the lands in lien to it until the sale.” 

but in Massachusetts this is not so. Title passes by the 
mortgagee and the foreclosure sale is merely to cut off the 
equity of redemption. 

There is one other specific finding in the Metropolitan Life In- 
surance case which seems to me to require particular attention. 

In that case the Metropolitan Life Insurance Company acquired 
three power of sale mortgages on three separate parcels by as- 
signment. Subsequent to the recording of these mortgages a Fed- 
eral tax lien had been recorded against the mortgagor. Metropoli- 
tan foreclosed its mortgages by exercise of the power of sale. Later 
the question of the validity of the tax lien having arisen, Metro- 
politan brought an action in the District Court of the United 
States asking that the lien if any be extinguished. 

The Circuit Court of Appeals, among other things, held that 
“appellants action is predicated on the theory that the United 
States has some sort of lien on the premises which it was seeking 
to lift in accordance with the terms of the statute. Since the 
statute does not expressly or impliedly give the Court power to 
discharge the lien by decree, the only statutory method by which 
it may be done is sale’. 

This language in no way indicates that a Federal lien would 
not be extinguished by the foreclosure of a prior mortgage in Mas- 
sachusetts. 

If we, and especially if our courts, recognize the existence of such 
Federal tax lien after the foreclosure of a prior mortgage, we will 
be submitting to the power of Congress and the Federal Courts 
to change our real estate law and we must abandon our theory of 
mortgages and adopt the lien theory. 
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If there is a Federal lien recorded against the mortgagor, we 
can no longer foreclose a mortgage in accordance with our statutes 
and decisions and then convey a good marketable title. We will 
have to go to the Federal Court to remove a lien and the action must 
be “predicated on the theory that the U. S. has some sort of lien”, 
when as a matter of fact, our whole law of real estate and all our 
decisions up to the present time at least are conclusive on the law 
that legal title vests in the first mortgagee and all subsequent 
mortgages, liens, attachments or other encumbrances made or suf- 
fered by the mortgagor are cut off by its foreclosure. 

It might be argued that this reasoning is contrary to the law 
of this Commonwealth with regard to our own local tax liens 
for nonpayment of real estate taxes, but I submit such argument is 
not pertinent because the statutes giving priority to a real estate 
tax lien are State statutes, and without question the State has 
authority to legislate on the law of real estate within its jurisdic- 
tion. 

Now the great danger in this question is not merely whether 
or not a Federal tax lien is good in Massachusetts after foreclosure 
of a prior mortgage, the question involved is basic and may be 
briefly stated in this way: To what extent has the Federal govern- 
ment by act of Congress the power to enact a statute affecting 
the title to real estate and the method of conveying real estate 
in Massachusetts? Stated another way: Can the Federal govern- 
ment force the Commonwealth of Massachusetts to adopt the lien 
theory and give up the common law theory in its law of mortgages? 
In order to hold that the doctrine of the Metropolitan Life Insur- 
ance case applies to Massachusetts these questions must be an- 
swered in the affirmative. If Congress has such power it can use 
it further, and our real estate law will come to depend on Federal 
statutes and their interpretation by Federal Courts. 

I submit Ist that the Federal lien statute does not by its terms 
apply to property in Massachusetts belonging to a mortgagee— 
that it applies only to an equitable interest to “redeem”; that to 
give it any other interpretation would be a violation of state law 
in violation of the 10th amendment and in violation of the 
“cardinal rule” of interpretation which avoids violation of the con- 
stitution. 





MORE ABOUT OLD AGE ASSISTANCE LIENS 


AND MORTGAGES 
We discussed this subject in the October issue, pp. 10-11, and 
asked for comment. We have received a practical suggestion which 
deserves attention in connection with foreclosure notices and deeds. 
It has been suggested that in the case stated in October on p. 11, 
a ground for refusing the title of a purchaser at the mortgage 
foreclosure sale because of an old age assistance lien recorded after 
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the mortgage, may have been that the notice of the foreclosure 
sale and the deed stated that it would be subject to “municipal 
liens” thus raising a question of marketability because an old age 
assistance lien is a “municipal lien”. Hence the doubt. Considering 
the necessary conveyancing caution about doubts, this is under- 
standable, but, we submit, unfounded. The recital adds nothing 
except somebody’s doubt. Section 14 of Chapter 244 quoted in 
October (p. 11) states that the foreclosure deed is subject to 
“municipal” taxes, liens and “existing encumbrances of record 
whether or not reference to such ... heirs or encumbrances is 
made in the deed’. Section 14 does not define the “liens” referred 
to, but under Chapter 118A, as amended by St. 1951, Chapter 801, 
an old age assistance lien is not “created” until recorded. Accord- 
ingly, reading the statutes together, such a lien, unlike some others, 
must be “an encumbrance of record’, and if not so recorded there 
is no such lien “created prior to the mortgage’’. 

In other words, the legislature provided in clear words the in- 
tention not to wreck title by violating the principle of the recording 
acts. We have plenty of vague statutes, but when the legislature is 
careful to be clear, don’t create unnecessary doubts by misleading 
recitals in foreclosure notices and deeds. The matter may face 
any lawyer. 

We again invite a convincing answer, if there is one which we 
do not see. 





y. w. &. 





THE OTHER OLD AGE ASSISTANCE PROBLEM 


We also printed in the October issue a letter of Philip H. Ball, Jr., 
of Greenfield about a certain administrative practice of the Public 
Welfare Offices which he illegal and unjust in its results. He 
asked for discussion in the “Quarterly”, rather than applying to 
the courts, because “the persons concerned do not have money avail- 
able to assert their rights through legal proceedings”. He stated 
(p. 17) that he had had telephone conferences or correspondence, 
or both, with the local Welfare Office, the head of the Springfield 
District Office, the State Director of Field Operations and the de- 
partment of the Attorney General who advises the Department of 
Public Welfare on legal questions, but that “none seem to grasp” 
the problem and “Apparently we have a state wide situation where 
the law says one thing and the operating regulations of the Ad- 
ministrative Department say something completely inconsistent 
with the law. The pathetic part about it is that the old people who 
need the semi-monthly checks for the bare necessities of life are 
in no position to assert their rights.” 

There are, of course, many serious questions of law which never 
come near a court—more today than ever before—because of lack 
of funds. Most law is administered outside of a court house by the 
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bar, by advice and draftsmanship or administrative boards. That 
is the reason for discussing some of the problems in the “Quar- 
terly” for the profession and those in power to think about. 

We stated our belief that Mr. Ball was right in his view of the 
law and asked for comment. We have received a number of letters 
from thoughtful members of the bar also agreeing with Mr. Ball. 
We respectfully suggest that the matter deserves the attention of all 
the welfare officials and that the practice described by Mr. Ball 
should be corrected unless there is an answer which we do see. 


Bs we GS. 





RETIREMENT FUNDS FOR SELF-EMPLOYED AND 
OTHERS NOT COVERED BY EXISTING 
PENSION PLANS 

Four identical bills now pending in Congress provide a practical 
approach to the following problem—how can lawyers and other 
self-employed professional men provide for their old age and 
possible retirement, and for their families upon death? 

These bills, for convenient reference called the Reed-Jenkins- 
Keogh bills, are H. R. 10, H. R. 11, H. R. 2692 and H. R. 6114, 
severally introduced in Congress in the last session by Representa- 
tives Jenkins (R., Ohio), Keogh (D., New York), Camp (D., Geor- 
gia), and Elliott (D., Alabama). These bills represent revisions 
of prior bills, one sponsored by Representative Reed introduced in 
the prior session. These bills are sponsored by a special committee 
of the American Bar Association on retirement benefits and by cor- 
responding committees of other professional organizations. 

In general these identical bills may be summarized as follows: 
They provide that any “qualified individual” may deduct from his 
gross income for Federal income tax purposes in any year, subject 
to certain limitations, that portion of his earned income which he 
has contributed to a “restricted retirement fund to be managed 
by a Trustee” or paid to a life insurance company as premium 
under a “restricted retirement annuity contract.” A “qualified 
individual” is defined as “‘one not eligible to participate in a pension 
or profit-sharing plan qualified under Section 165 of the Internal 
Revenue Code, or established by a Governmental or charitable 
employer.” It thus covers not only self-employed lawyers and 
partners in law firms, but also employees of partnerships or cor- 
porations which have no qualified pension or profit-sharing plan. 
Even if eligible for benefits under a qualified plan, if an individual 
is also self-employed and more than 75% of his earned income results 
from that self-employment he is also a “qualified individual.” The 
amount deductible in each year cannot exceed 10% of his earned 
income, or $7,500, whichever is less, and there is a lifetime limitation 
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of $150,000. The income on the amount so paid to a Trustee or 
insurance company is exempt from income tax under provisions 
similar to those exempting income accumulated in corporate pension 
or profit-sharing funds. 

Upon reaching 65 years of age the taxpayer has the option of 
withdrawing the accumulated fund in annual instalments or in a 
lump sum. If he elects to receive the sum on an instalment basis, 
he pays at ordinary income tax rates on the amount received. If he 
elects to take his entire interest in the fund in a lump sum payment, 
after accumulation for more than five years, he may treat the dis- 
tribution as a long term capital gain—again under conditions 
similar to those applicable to corporate pension and profit-sharing 
plans. 

These bills recognize the principle of equality in tax treatment 
and give to the self-employed tax treatment comparable to that 
now afforded to officers and employees of corporations. 

These bills are not an alternative to social security coverage but 
would be supplemental to social security. Lawyers are now ex- 
cluded from social security coverage. The Massachusetts Bar Asso- 
ciation on May 23, 1953 went on record as favoring the extension 
of the social security law at least to the extent of covering those 
lawyers who wish to take advantage thereof. Whether or not the 
social security laws are amended to include lawyers, social security 
is intended to provide only the first necessary minimum level of 
protection for old age. The Jenkins-Keogh bills would provide 
a second layer of protection, supplementary to social security. 
Officers and employees of corporations are now automatically 
covered by social security, and pension and profit-sharing plans 
furnish a second layer of protection for old age. 

The benefits of the bills are largely concentrated in three points, 
1) deferment of Federal tax from the period of high earnings at 
high rates to a later period of lower earnings at lower rates, 2) the 
exemption from all income tax on the income on the funds being 
accumulated, and 3) the opportunity for systematic savings in 
supervised funds which by their size permit a degree of diversifica- 
tion of investments beyond the means of ordinary individuals. 





A. A. DORITY CO. 
SURETY BONDS 


Probate, Fidelity, Contract, etc. 
* 
20 PEMBERTON SQUARE 
LA 3-2935-6 
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In testimony before the Ways and Means Committee of the 
House of Representatives, the chairman of the American Bar 
Association special committee stressed four factors. 

1. “Under the present law and under the present economic con- 
ditions, it is so difficult as to be practically impossible for a young 
man in any of our professions, or who employs himself in any 
activity in which capital gains are not likely, to save enough money 
adequately to protect himself and his family in case of retirement 
and old age.” 

2. “There is discrimination in the Tax Laws against the self- 
employed. Congress has substantially helped the retirement prob- 
lem for officers and employees of corporations by enacting legislation 
(Section 165 of the Internal Revenue Code) which, by granting 
certain tax benefits to approved corporation pension plans, has so 
encouraged the establishment of such plans that approximately 
20,000 approved plans are now in existence covering an estimated 
ten million employees including executives. Employees participating 
in these plans under the statute do not have to include their em- 
ployer’s contributions in their individual gross income until pen- 
sions are received, and the company contributions are deductible 
by the employer in the year made. There is no comparable legisla- 
tion for the self-employed. As President Eisenhower has said: 
‘There are over ten million workers who cannot take advantage 
of these tax relief provisions now offered to corporations and their 
employees. They include owners of small businesses, doctors, law- 
yers, architects, accountants, farmers, artists, singers, writers— 
independent people of every kind and description but who are not 
regularly employed by a corporation. I think something ought to 
be done to help these people to help themselves by allowing a reason- 
able tax deduction for money put aside by them for their savings. 
This would encourage and assist them to provide their own funds 
for their old age and retirement.’ The Democratic National Plat- 
form took a similar position.” 

3. In the case of the professions there is a vast difference in 
the earned income received in the most productive years and that 
received in later life. These bills permit self-employed persons, 
on an individual basis, to achieve a measure of averaging their 
income for tax purposes. 


4. “Largely as a result of the greater security offered by cor- 
porations to their employees and executives as compared with self- 
employment, there has been a drifting away from the professions 
and from self-employment toward employment by large corpora- 
tions.” Many lawyers, while considering the independent practice 
of law more attractive, appear to feel that in justice to themselves 
and their families they cannot refuse the greater security afforded 
by the corporation through its pension plan. 


A point frequently made by legislators in discussing these bills 
is that the Federal government may not be able to afford the loss 
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of revenue resulting from permitting an additional deduction. The 
legislation now proposed was revised in detail by an excellent 
article in the April 1953 issue of the Harvard Law Review, pages 
1105 et seq., and this particular objection was answered therein as 
follows: “But even the possibility that the revenue loss would be so 
considerable as to necessitate higher tax rates is not a valid objec- 
tion. It seems more equitable to distribute the tax burden among 
all taxpayers than to continue the discrimination against one group.” 

The technical details of the bills were also reviewed in a report 
of the Subcommittee on Federal Taxation of the Boston Bar Asso- 
ciation appearing on page 121 et seq. of the May 1953 issue of the 
Bar Bulletin. 

Further analyses and extended discussions appear in the testi- 
mony by the American Bar Association and American Medical 
Association before the House Committee on Ways and Means on 
August 12, 1953. 

It would appear appropriate that the Massachusetts Bar Associa- 
tion take a position with respect to these Jenkins-Keogh bills and 
place itself on record urging their enactment by Congress. Sug- 
gested resolutions are submitted herewith, for possible considera- 
tion at the mid-winter meeting in Springfield. 


Suggested Resolutions 


1. That the Massachusetts Bar Association approves in prin- 
ciple legislation embodying the substance of H. R. 10 and H. R. 11, 
the so-called Jenkins-Keogh Bills introduced in the last session of 
Congress, providing for postponement of Federal income tax with 
respect to a portion of earned income paid to restricted retirement 
funds by self-employed and others not covered by existing pension 
plans. 

2. That the officers of this Association are hereby authorized and 
directed, through such committees or members as they may desig- 
nate, to communicate the foregoing resolution to United States 
Senators and Representatives from Massachusetts, and members of 
appropriate committees of Congress; and to take such other action 
with respect to urging the enactment of such legislation as the of- 
ficers of this Association may deem appropriate. 

CHARLES D. POST. 





SUPERIOR COURT RULE 23 STILL A PITFALL 
The second paragraph of Rule 23 reads: 


“If a demurrer is sustained, and leave to amend is not denied, 
a case shall be deemed ripe for final judgment or decree only 
after ten days from the sustaining of the demurrer, or such 
other time as the court may allow for amendment, and then 
only after the disposition of any motion to amend the plead- 
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ing demurred to, filed within such time. After the expiration 
of such time no motion to amend such pleading shall be filed 
without leave of court.” 

This rule was adopted in 1932 and, shortly after its adoption, 
Chief Justice Rugg stated: “The substance and effect of the rule are 
that a party plaintiff, to whose declaration or bill in equity a de- 
murrer has been sustained, in the absence of waiver or order by 
court, is allowed ten days within which to decide whether he can, 
or ought to, file a motion for amendment”. (See Kaufman v. 
Buckley 285 Mass. 83 at p. 86) and in the earlier case in the same 
year (1933) the court had said: “Because no such motion [to amend] 
was filed it was inferable that the plaintiff elected to stand on his 
declaration in the form in which it was before the Superior Court. 
We think the plaintiff should be held to have made the election” 
(See Robitaille v. Morse, 283 Mass. 27 at p. 35). 

In 1938 in Whitney vs. Whitney 299 Mass. 547 at p. 551 Chief 
Justice Rugg said: 

The doctrine of RES JUDICATA, therefore, applies where the 
issues have in fact been fully tried and in cases where the 
plaintiff has had ample opportunity to state his cause of action 
completely and correctly so as to have the issues tried but. has 
refused to embrace that opportunity. 

In 1943 in Elfman vy. Glaser 313 Mass. 370 where there was an 
order “Demurrer sustained with leave to plaintiff to amend within 
ten days”, the court said at pp. 374-375 that such leave had the 
same meaning as “ample time’, and ten days was ample time and 
that “failure” to take advantage of the opportunity was equivalent 
to “refusal or declination” which have “‘no more significance in this 
connection than failure so to do. See Freeman on Judgments 
(5th Ed.) ss. 747’. 

In 1950 in Hacker v. Beck 325 Mass. 594 the court re-interpreted 
Rule 23 as follows (at p. 598): 

“The exception to the general rule making a judgment after 
demurrer a bar to the second action requires the concurrence 
of two particular factors—neither of which is covered by the 
said court rule—first, a leave to amend expressly granted and, 
second, a refusal to accept the privilege. That both are essen- 
tial to constitute the exception to the general rule was carefully 
pointed out in Elfman v. Glaser, 313 Mass. 370, 374-375.” 

We find it difficult to read the Rule 23 as quoted above or Elfman 
v. Glaser and then to understand the interpretation quoted from 
Hacker v. Beck. 

We find it difficult to see any purpose in the adoption of Rule 
23 in 1932, unless it was to provide a “definite period of ten 
days as “ample opportunity” to start the amendment process unless 
the court by special order allowed a different and perhaps a longer 
period (such as 30 days in Keown v. Keown, 231 Mass. 404). 

The Massachusetts Law Quarterly for April 1953 printed the 
preliminary report of the Committee on Rules of the Superior Court 
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with a request from that Committee for suggestions. On pp. 36-37 
a discussion of Rule 23 as a “pitfall” was printed and a revised 
draft of the rule submitted on p. 37 as a suggestion. This discus- 
sion and draft was considered by the Judicial Council at its meet- 
ing on April 15, 1953. “After discussion it was voted to recom- 
mend that Rule 23 be amended by revising the second paragraph 
as suggested in the ‘Quarterly’ at the bottom of page 37 for the 
reason stated on pp. 36-37.” This recommendation was submitted 
to the Committee on Rules. The revised rules, which take effect 
January Ist, have made no change in Rule 23. 

We respectfully submit that in the interests of justice the second 
paragraph of the rule should be clarified or repealed, or supple- 
mented by a standing “order” under Section 71 of Chapter 231 
that (as some judges do now) every judge when sustaining a de- 
murrer shall issue a special order and that the order sustaining 
the demurrer shall imply such a 10 day order to be entered on 
the docket and on the order by the clerk if an express order is not 
made. It would seem that rules of court should guide and not 
mislead practitioners at the expense of their clients. Meanwhile 
counsel for defendant should ask for an express ten day leave for 
plaintiff to amend if a demurrer to the declaration is sustained. 

F. W. G. 





PROGRESS REPORT ON DISTRICT COURT 


REORGANIZATION 
By LIVINGSTON HALL* 

A district court reorganization bill passed the Massachusetts 
Senate in the closing days of the 1953 session, but failed of pas- 
sage in the House of Representatives. The original District Court 
Survey Committee draft act (Senate No. 247) was heard before the 
Committee on Judiciary on March 4, by Senate Order No. 713 in 
May the Committee was authorized to study the matter further 
and to report its recommendations in June. A redraft of the 
original draft act, simplified and much improved in many respects, 
was reported favorably in Senate No. 784 by Senator Ralph V. 
Clampit for the Committee on the Judiciary on June 30. The re- 
draft was amended on the floor of the Senate by striking out a pro- 
vision for graduated pensions for district court justices retiring 
within one year from the effective date of the act, and by adding 
the justices of the Municipal Court of the City of Boston to the list 
of full-time justices. As amended, the revised bill passed the 
Senate by a vote of 24-11 on July 2. 

The revised bill with its Senate amendments came before the 
House of Representatives on July 3, the last day of the session. 


“Chairman, District Court Survey Committee, Harvard Law School, Cam- 
bridge 38, Mass. 
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House No. 2881, calling for further study by an unpaid special 
commission of 11, was substituted in its place by a vote of 131-95 
in the House. The Senate, as one of its last acts on July 3, approved 
this substitution, which appears as Chapter 98 of the Resolves. 
The commission is directed to make “an investigation and study 
relative to the reorganization of the district court and the extension 
of full-time judicial service” and “to consider the subject matter 
of current Senate document numbered 784.” It is to file its report 
not later than December 30, 1953.1 


The Hearings Before the Special Commission 


The commission has held public hearings in various parts of the 
commonwealth, including Worcester and Springfield. With “virtual 
agreement on the desirability of extending the principle of full-time 
service,” Sen. Innes, its chairman, has emphasized that the com- 
mission was seeking to have those testifying at the hearings address 
themselves to the following questions as far as possible: 


“1. How shall the initial selection be made of the particular 
courts or judges to be put on a full-time basis—by the Legisla- 
ture, by the Governor and Council, or by some other body such 
as the Supreme Judicial Court? Should a particular judge or 
a particular court be selected for full-time service? 


“2. Should part-time judges be retained for criminal cases 
only? If this is done, should the presiding justices or the 
special justices be retained for this purpose? 


“3. To encourage District Court trials of motor vehicle 
tort cases to end the congestion of such cases in the Superior 
Court, should all civil cases including motor vehicle torts be 
heard by full-time judges? If this is done, should there be 
some provisions for part-time judges to sit in civil cases in 
emergencies ? 

“4. Should judicial areas larger than a single county be 
established as circuits for full-time judges? 


“5. Should the total number of special judges be reduced? 
Should some be retained for a larger judicial district? 


“6. Should judges who may be designated for full-time 
service have the option of refusing full-time service and re- 
taining their present salary? 


“7. Should the commission abandon the objective of 100 per 
cent full-time service by judges of the District Courts now or 
in the future? 


1The members of the commission are Sen. Charles J. Innes (R—Boston) 
chairman; Sen. Newland H. Holmes (R—Weymouth); Sen. John F. Collins 
(D—Boston); Rep. J. Philip Howard (R—Westminster) vice-chairman; Rep. 
H. Edward Snow (R—Natick); Rep. Gardner E. Campbell (R—Wakefield); 
Rep. James L. O’Dea, Jr. (D—Lowell); Robert W. Bodfish, Esq., of Springfield, 
President of the Massachusetts Bar Association; Daniel J. Daley, Esq., of 
Brookline; and Roy K. Patch, Esq., of Salem. 
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“8. All proposals before the commission contemplate re- 
taining all present District Courts with their present justices, 
clerks, and other personnel. In courts not made full-time, 
should vacancies be filled by appointment of additional full- 
time judges sitting on a circuit basis, should other part-time 
judges be appointed to the vacancies, or should a combination 
of the two methods be recommended?” 


The Survey Committee’s New Draft Act Senate No. 


In the meantime, the District Court Survey Committee has filed 
a draft act for the 1954 legislative session which carries forward 
the general plan of Senate No. 784 of 1953, in the form in which 
it passed the Senate last July. Full-time justices at $12,000 salaries 
are provided for 34 of the District Courts, including additional 
judges for Essex, Middlesex, Suffolk and Worcester counties. The 
draft act also provides for the eventual appointment of one more 
full-time justice in each of the counties of Berkshire, Bristol, 
Essex, Middlesex, Norfolk and Plymouth, and two in the county of 
Hampden. 





Civil cases would normally be heard only by full-time justices, 
except for supplementary proceedings, summary proceedings, small 
claims and proceedings affecting juveniles and insane persons. But 
the draft act permits the Administrative Committee of the District 
Courts to authorize other justices and special justices to hear all 
civil cases in such courts as the public convenience may require, 
or wherever the regularly assigned justices are absent or other- 
wise unable to sit. 

Section 6B of the draft act provides for daily criminal sessions 
in all courts as needed for unbailed defendants, to eliminate any 
problem of police transportation, so long as there are sufficient 
justices and special justices available. If and when this should 
become impracticable, the situation must be reported to the Ad- 
ministrative Committee, which is expressly given the power to 
“report to the Governor and to the general court its recommenda- 
tions, with drafts of legislation necessary to carry such recom- 
mendations into effect, relative to any matters affecting the ad- 
ministration of the District Courts”. 

The present special justices remain an integral part of the 
system. Since no new part-time justices or special justices are to 
be appointed, the provision for daily criminal sessions if needed, 
and the modified provision with regard to civil cases, insure a 
high level of activity for the present special justices until they 
wish to retire. 

The draft act retains all the present District Courts with their 
present justices, clerks, probation officers, and other personnel. It 
does not apply at all to the courts in Barnstable, Nantucket and 
Dukes counties, or to the Municipal Court of the City of Boston. 
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CHIEF JUSTICE TANEY’S FINANCES 
By LEE M. FRIEDMAN 


“The Counsellor” first appeared in 1891, published by the New 
York Law School, then opening under Professor Theodore W. 
Dwight, to maintain the lecture and textbook system of teaching 
law then being challenged by the new “case” system introduced 
by Dean Langdell at Harvard. The public was informed by the 
school that “like Minerva, it springs into existence fully equipped” 
with an enrollment of 345 students, when, it pointed out, the Har- 
vard Law School had only 355 students. 

In the January issue of “The Counsellor” in 1892 Simon Sterne, 
of the New York Bar, wrote an article advocating increased judicial 
compensation. He proposed that the United States should furnish 
each judge of the Supreme Court free, a home in Washington, a 
salary of $12,000 (Chief Justice, $15,000) and on the death of a 
justice, a pension of from $3,000 to $5,000 for his family. 

Simon Sterne was an outstanding lawyer in New York. Born 
in 1839, he had studied law at the University of Pennsylvania and 
in the office of the distinguished Judge Sharswood and John H. 
Markland in Philadelphia, before beginning practice in New York 
in 1860. 

To show the inadequacy of the salaries paid the Supreme Court 
Justices, he described the living conditions of Chief Justice Taney 
as follows: 

“IT remember with a distinctness which, owing to the circum- 
stances, can never be effaced from my memory, going, when a 
boy, with my preceptor, John H. Markland, of Philadelphia, to 
ca'l upon Chief Justice Taney at Washington. We found that 
legal luminary living, with his family, over a candyshop on 
Pennsylvania avenue, between Fourth and Fifth streets. The 
chamber in which the Chief Justice of the United States wrote 
his opinions was partitioned off by a calico curtain from another 
apartment in which, apparently, was done the family cooking. 
Of course, there was an impressiveness and an air of refinement 
which emanated from the dignity of his person and which no 
mean surroundings could overcome; and there was also the 
stamp of superiority given by the law books which filled the pine 
wood shelves.” 





THE MASSACHUSETTS ARCHIVES AGAIN 


In the October issue we called attention to a bill filed by the 
Secretary of the Commonwealth, for a study of how to care for the 
archives. The matter was emphasized by the high school boys 
when they took over the State House on “Good Government day.” 
Mr. Brewer of the New Bedford Standard publicized it. The 
Massachusetts Civic League is leading a movement in support. 
Write your senator and representative to protect our rare sources 
of American history. F. W. G. 
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THE INDEX OF THE REPORTS AND LIST OF STATUTES PASSED 
ON RECOMMENDATION OF THE JUDICATURE COMMISSION 
AND OF THE JUDICIAL COUNCIL SINCE 1919. 


For the convenience of the legislature and the courts and practicing lawyers 
we call attention to the fact that we annexed to our 27th report, in 1951, an 
alphabetical, and chronological, index to the contents of these reports since 1919, 
with an introductory statement, and also an index of the circular letters of the 
Administrative Committee of the District Courts. 


Preceding the index is an annotated list of about 150 statutes passed on recom- 
mendation of the Judicature Commission and of the Judicial Council since 1919, 
with references to the reports where the reasons for each statute may be found. 


In view of the current proposals for shortening legislative sessions by elimi- 
nating waste motion, the index and list of statutes should prove helpful to 
members of the legislature and its committees as it will show where the subject 
matter of many bills, have been discussed by the Judicial Council and reasons 
stated why they should, or should not, be enacted. References to such discussions 
may save time at committee hearings. 
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Acts or 1924, CHaprer 244 
As amended by St. 1927, c. 923, St. 1930, c. 142, and St. 1947, c. 601 T 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


AN ACT PROVIDING FOR THE EsTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A I 
Continuous Srupy oF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 

Be it enacted, etc., as follows: ” 

Chapter two hundred and twenty-one of the General Laws is hereby 01 
amended by inserting after section thirty-four, under the heading “Judicia! it 
Council,” the following three new sections—Section 34A. There shall be a th 
Judicial Council for the continuous study of the organization, rules and 
methods of procedure and practice of the judicial system of the common- F 
wealth, the work accomplished, and the results produced by that system and 
its various parts. Said council shall be composed of the chief justice of the E 
supreme judicial court or some other justice or former justice of that court 
appointed from time to time by him; the chief justice of the superior court 
or some other justice or former justice of that court appointed from time 
to time by him; the judge of the land court or some other judge or former 0] 
judge of that court appointed from time to time by him; the chief justice ) 
of the municipal court of the city of Boston or some other justice or former 
justice of that court appointed from time to time by him; one judge of a 3 
probate court in the commonwealth and one justice of a district court in 
the commonwealth and not more than four members of the bar all to be hh 
appointed by the governor, with the advice and consent of the executive 
council. The appointments by the governor shall be for such periods, not v 
exceeding four years, as he shall determine. 
Section 34B. The Judicial council shall report annually on or before D 


December first to the governor upon the work of the various branches of 
the judicial system. Said council may also from time to time submit for the Cc 
consideration of the justices of the various courts such suggestions in regard 
to rules of practice and procedure as it may deem advisable. 


Section 34C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the N 
several members thereof shall be allowed from the state treasury out of _ 
any appropriation made for the purpose such expenses for clerical and other 
services, travel and incidentals as the governor and council shall approve. 
The secretary of said council, whether or not a member thereof, shall receive W 
from the commonwealth a salary of five thousand dollars. re 


MEMBERS OF THE COUNCIL 


FRANK J. DONAHUE of Boston, Chairman 
FREDERIC J. MULDOON of Winthrop 





Louris S. Cox of Lawrence FraANK L. RILEY of Worcester fe 

JOHN E. FENTON of Lawrence CHARLES W. BARTLETT of Dedham 

JoHN C. LzeaGcat of Lowell JOSEPH GOLDBERG of Hudson 

Davis B. KENISTON of Boston FREDERICK M. DEARBORN, JR. of Wenham tc 
cl 


FraANK W. GRINELL, Secretary, 60 State St., Boston 











TWENTY-NINTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 
To His Excellency 
CHRISTIAN A. HERTER 


Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.” 

Since the last report the term of Edward O. Proctor expired and 
Frederick M. Dearborn, Jr., of Wenham was appointed by Your 
Excellency as a member of the Council for a four year term. 


RECOMMENDATIONS ADOPTED IN 1953 


During the last session the legislature adopted, either verbatim, 
or in substance, the following recommendations of the Council in 
our 28th report. 


Chapter 61 as to consent required to adoption (see 28th report 
37). 

Chapter 169 relative to Defences in Actions for False Arrest or 
Imprisonment (see 28th report, p. 22). 

Chapter 242 Relative to the Admissibility in Evidence of Certain 
Written Statements (see 28th report, p. 71). 

Chapter 333 Relative to the Granting of Administration to 
public Administrators (see 28th report, p. 35). 

Chapter 384 Relative to the Filing of Exceptions in Criminal 
Cases (see 28th report, p. 70). 

Chapter 579 as to Registration of Motor Vehicles or Trailors 
owned by a Minor (see 28th report p. 27.) 

Chapter 586 Relative to Practice in Petitions for Certiorari and 
Mandamus (see 28th report, pp. 68-69). 

Chapter 632, as to a fee for injunctions (see 28th report p. 70). 

Most of the negative recommendations on bills referred to us 


were followed. The action of the legislature on certain matters 
recommended is explained later in this report. 


Reports Requested by the Legislature in 1953 


This year the subject matter of the following 10 bills was re- 
ferred to the Council with a request for a report. 


Senate 287, House 1450, House 1018 and House 1946 all relating 


to enforcement of the support of dependents (referred by resolves, 
chapter 5). 
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House 1527 relative to limiting the time for recovery of legacies 
(referred by resolves, chapter 19). 


House 1011 relative to an administrator for the courts and an 
annual conference of judges (referred by resolves, chapter 20). 

Senate 278 relative to the use of a telephone to place or register 
bets (referred by resolves, chapter 22). 

House 1370, section 2, relative to protection of civil rights 
(referred by resolves, chapter 23). 


House Chapter 1056 relative to appointment of guardians of 
insane persons (referred by resolves, chapter 29). 


House 2377 relative to restricting the power of the attorney 
general and of district attorneys to authorize wire-tapping (re- 
ferred by resolves, chapter 32). 


We discuss these matters in this report. 


CONGESTION IN THE SUPERIOR COURT 


This matter continues to be much discussed by the bar and 
throughout the press of the country. As we pointed out in our 
last report, it is not new. Within a few months after the creation 
of the Judicial Council at the end of 1924, the legislature adopted 
chapter 27 of the Resolves of 1925 as follows: 


“Resolved, That the judicial council is hereby requested to investigate ways 
and means for expediting the trial of cases and relieving congestion in the 
dockets of the Superior Court, and among other things . . . ways and means 
for encouraging, so far as consistent with constitutional rights, trials without 
jury ... and any other ways and means that may appear feasible to said 
council for improving and modernizing court procedure and practice so that, 
consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimized. 
(Approved April 24, 1925).” 


The subject of congestion has been repeatedly discussed since 
then in the reports of the Judicial Council as well as in various 
legal periodicals and legislative committee reports. The most 
extended studies were in 1932 and 1933 and will be found in the 
Sth report 8-37 and 9th report 11-35 and 


In connection with the suggestions during the past year that 
the congestion was worse than ever before and the jury trials were 
about 4 years behind in certain counties, we called attention to the 
statement of the Council in 1933 on p. 16 of its 9th report. 


“The Superior Court, in the counties which have the great bulk of litigation 
to carry, is nearly four years behind in its jury trial work.” 
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During the war the accumulation of entries decreased from 
27,620 in 1941 to 15,414 in 1944 and 16,722 in 1945. Since then 
it increased to 31,587 entries in 1952 and 33,060 in 1953. (See 
p. 84.) 


Our 28th report which was pending before the 1953 session of 
the legislature contained an extended report on the state of the 
dockets as shown by the annual returns of the clerks of court since 
1924 and also contained certain recommendations which, in sub- 
stance, have been made repeatedly by the Council and other com- 
mittees or commissions during the past 25 years or so. 


The Council said (at p. 10): 


“The question arises whether the public in attempting to provide 
theoretical opportunities for obtaining justice is not in fact pro- 
viding excessively dilatory machinery which defeats its own pur- 
pose at an enormous expense to the public. 


“The biggest fact that stands out from the figures is that con- 
gestion will never be cured, if large classes of cases are to remain 
in the courts as we believe they should remain, until the congestion 
is attacked at its sources. The Council has made a considerable 
number of suggestions for this purpose in the past twenty years or 
earlier, but most of them have been opposed by lawyers.” 


Reference was made (with a substantial quotation) to Judge 
Cox’s article in B. U. Law Rev. for April 1931. The Council then 
continued (at pp. 13-14), 


“As stated in the 4th report of the council (pp. 24-25), a jury 
fee was required in Massachusetts from 1805 to 1836. 


“By s. 1 of Chapter 63 of the Acts of 1805 (January session, 
Chapter 37)—an act to increase the fees for grand and petit jurors 
and witnesses—it was provided that the fees for jurors should be 
one dollar and twenty-five cents for attendance, and four cents a 
mile for their travel out and home—‘and there shall be paid to the 
Clerks of said Courts respectively, by the plaintiff or appellant 
the sum of Seven Dollars for the trial of each civil action, for the 
use of the County’. A jury of twelve men in 1805 received $15.00 
a day for attendance so that the plaintiff by paying $7.00 trial fee 
paid nearly half the expense of the jury. Today the expense each 
day for a jury of twelve men who sit on a case is $96 for the jurors 
only, not to speak of the additional jurors in attendance or the 
salaries of judge, court officers and other overhead cost. 


“In the 10th report (p. 10) the Council pointed out that with 
the growth of modern business and of expanding problems, the 
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developments in our legal structure have been, from necessity, 
to develop the courts at the bottom of the legal pyramid to handle 
the business for which they are adapted and equipped without 
exorbitant public cost.” 


The Council then renewed the recommendation (1st) for a jury 
fee of $15 and (2nd) for the experiment in the Superior Court 
of oral depositions of parties before trial (for reasons explained on 
p. 14) and continued 

“We recommend these two proposals of a jury fee and deposition 
of parties (before trial), as effective methods instead of refusing to 
recognize the causes and attacking and reducing congestion. 
Nothing ever advances without experiment. These experiments 
are not new. They have worked elsewhere. If we try them we 
shall learn something.* 


“Both proposals have been opposed by many (not all) lawyers 
engaged in tort cases, but as tort business, especially that involving 
motor vehicle cases, is, perhaps, in the greatest danger of being 
lifted out of the courts, unless conditions are improved, we suggest 
that those who oppose the experiments reconsider the matter. We 
believe the proposals to be in the interest of the lawyers, of 
their clients and of the public.” 


The result of this report in the 1953 legislature was that for the 
first time two committees—Judiciary and Counties—approved a 
jury fee bill (House 2524) for a $10.00 fee, but it did not pass the 
House. 





We believe that a reasonable jury fee of $15.00 would reduce 
the number of claims for the form of trial most productive of delay 
and congestion and most expensive to the public by attacking 
congestion at its source. We shall never find out until we try. We 
recommend the following: 


DRAFT ACT No. 1 


“Section 1. Section 4 of chapter 262 of the General Laws, as most recently 
amended by section 2 of chapter 119 of the acts of 1950, is hereby further 
amended by inserting after the fourteenth paragraph, the following paragraph: 

“For filing a claim for jury trial or a motion to frame issues in the superior 
court for jury trial or for the entry in the superior court of such issues framed 
by the land court or by a probate court, and transmitted to the superior court, 
for trial, fifteen dollars. 


“Section 2. This act shall take effect on September first in the current year.” 





* A carefully prepared article by Alan J. Dimond on the history of the matter since the 
creation of the Court in 1859 will be found in the Mass. Law “Quarterly” for June 1953. 
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RE-ENACTMENT OF CHAPTER 387 OF THE ACTS OF 1934— 
THE SO-CALLED “FIELDING ACT”. 

In viewing the figures as to congestion in 1932 and 1933 the 
legislature tried the experiment of chap. 387 of the acts of 1934 pro- 
viding that 

“District Courts shall have exclusive original jurisdiction of actions of tort 
arising out of the operation of a motor vehicle.” 


The act contained a right to remove the case to the superior 
court for trial. The act was in operation about nine years before 
its repeal by Chap. 296 of 1943. 

In the 28th report (1952) the Council called attention to these 
facts with the tabulated figures as to entries and removals and to 
the fact that a majority of the Council in its 18th report (1942) 
had recommended the repeal of the act on the ground that it had 
failed of its purpose as 40% of the cases were removed. A minority 
of the Council, however, then believed 


“that in spite of the fact that about 40% of the motor vehicle cases entered 
in the district courts are removed for trial to the Superior Court, the act 
has succeeded in sifting the large volume of entries so that a large number 
of cases involving relatively small amounts have remained in the district 
courts where the work of disposing of them takes less time at a smaller cost 
than it would in the Superior Court.” 


The present majority of the Council, however (Judge Donahue 
dissenting for the reason stated on p. 72 of the 28th report) was, 
and still is, of the opinion that it was a mistake to repeal the act 
and that the figures indicate the very strong probability that if the 
act of 1934 had not been repealed, it would, in spite of a large per- 
centage of removals, have continued to sift a large number of cases 
involving relatively small amounts and kept them in the District 
Courts “where the work of disposing of them takes less time at 
smaller cost than in the Superior Court. It appears probable that 
about 5,000 motor vehicle cases a year would have stayed in the 
District Courts under that act thus reducing the load of cases in the 
Superior Court.” 

The question naturally arises—why not re-enact the act of 1934? 
A majority of the Council think the present congested conditions 
call for its re-enactment in the public interest and, therefore, 
recommend it. 

DRAFT ACT No. 2 


Re-enact chapter 387 of the acts of 1934. As the act is in print 
in the statute book of 1934 it is not reprinted here but is incorpor- 
ated herein by reference. 
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ORAL DEPOSITIONS OF PARTIES BEFORE TRIAL 
The bill for oral depositions before trial was reported favorably 
by the Judiciary Committee as H. 2609, passed the House and was 
then rejected in the Senate. The bill appears on pages 20-21 of 
the 28th report. It applies to parties only. 


We believe this bill to be one method of reducing congestion 
for reasons stated in the 28th report, and as more than one experi- 
ment will be needed to reduce congestion this method of getting 
at the facts more promptly than is now possible, we think should 
be adopted as well as a jury fee. It is not a new one. It has been 
in effective use elsewhere for many years and was recommended in 
even broader form by the Judicature Commission in its second 
report in 1920 (see M.L.Q. January, 1921 for report). We recom- 
mend the following: 


DRAFT ACT No. 3 
Discovery by Deposition of Parties 


Chapter 231 of the General Laws is hereby amended by inserting after 
Section 68 the following Section 68A: 


Sus-Section 1. Any party in the Superior Court, after the entry of a 
writ or the filing of a bill or petition may examine orally any other party, 
in the city of town within the commonwealth of the residence or usual place 
of business of the party to be examined, for the discovery of facts and docu- 
ments admissible in evidence at the trial of the case. The word “party” in 
this act shall be deemed to include parties intervening or otherwise admitted 
after the beginning of a suit. Such examination may be used at the trial by 
the party taking the same or by any other party on paying the cost of taking 
the same unless the party examined is present at the trial of the case. Nothing 
herein shall be held to prevent the use of such examination as a declaration 
or admission of a party, if material, whether or not the party examined is 
present at the trial, or the use of such examination in connection with cross- 
examination of such party. Sections sixty-five, sixty-six and sixty-seven of 
chapter two hundred and thirty-one of the General Laws shall apply under 
this act. 


Sus-Secrion 2. In order to make such examination any party may apply 
to a justice of the peace or notary public, who shall issue a notice to the party 
to be examined and all other parties to appear before said justice or 
notary at the time and place appointed for such examination. An 
attested copy of such notice shall be sent by registered mail to the party to 
be examined and to all attorneys of record of said party and of all other 
parties, not less than ten days before the date set for the examination so 
that they may attend. 


Sus-Section 3. The party examined shall be sworn or affirmed, and his 
examination shall be taken in the same manner and subject to the same rules 
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as if taken before a court. The court shall at all times have full control of 
the examination and may impose reasonable conditions as to its conduct and 
bly scope. 
Vas 


, Sus-Secrion 4. The party requesting the examination shall be allowed 
ot first to examine on all points material to the cause in which the examination 
is made. The party examined or his attorney may then examine in like 
manner, after which any party may examine further. 


10 
orj- Sus-Section 5. The examination shall be taken by a stenographer ap- 
ing pointed by the justice or notary on the request of either party 
uld at his expense. Said stenographer shall be sworn by the justice or notary 
nen to transcribe faithfully the testimony, and his transcript shall be certified by 
\ ie the justice or notary. In case such request is not made the deposition shall 
al be written by the justice, notary or commissioner or by a disinterested person, 
5 in the presence and under the direction of the justice, notary or commissioner. 
onl The examination or the stenographer’s transcript thereof shall be carefully 
read to or by the party examined and then subscribed by him. 
Sus-Section 6. The examination shall be delivered by the justice, notary 
or commissioner to the court, before which the cause is pending, or shall be 
fter enclosed and sealed by him and directed to it, and shall remain sealed until 
opened by it. Copies of the deposition, however, may be furnished by the 
justice, notary or commissioner to any party. 
7 Sus-Secrion 7. Nothing in this act contained shall prevent either party 
eat calling and examining verbally at the trial of the action any party in the same 
ame, manner as though his testimony had not been taken in writing. 


in Sus-Secrion 8. If a party after due notice fails without reasonable cause 
itted to attend and submit himself to examination under this act, the court may 


I by make and enter such order, judgment or decree as justice requires. 
rt Sus-SecTion 9. No one without leave of court shall both examine any 
vies other party orally under this act and interrogate him in writing under Gen- 
wy eral Laws, chapter two hundred and thirty-one, sections sixty-one to sixty- 
rom. seven, and no party shall be required to attend and submit himself to exami- 
n of nation more than once in the same case except by order of court. 
inder 
, VENUE IN DISTRICT COURTS 

ply 
ri As stated in our 27th report (pp. 34-35) and again in the 28th 
e or report we think another way to check congestion in the Superior 

An Court is to open the area of jurisdiction of the district courts. We 
ty to see no reason why cases of contract and all tort cases should not be 
other in the same class with motor vehicle torts for this purpose. Ac- 
ee cordingly, for the reasons stated in the report referred to above, 
a we recommend that Section 2 of C. 223 be amended to accomplish 
C S 


this result by the following— 


rules 
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DRAFT ACT No. 4 
(New words printed in italics) 
Section 2 of chapter 223 of the General Laws as most recently amended 
by section 2 of chapter 296 of the Acts of 1943 is hereby further amended by 
inserting after the word “ninety” in the second sentence of said section 2 as 


amended, the words “or any action of tort or of contract” so that said sentence 
will read as follows: 


“An action of tort arising out of the ownership, operation, maintenance, 
control or use of a motor vehicle or trailer as defined in section one of chapter 
ninety or any action of tort or of contract may be brought in a district court 
within the judicial district of which one of the parties lives or in any district 
court the judicial district of which adjoins and is in the same county as the 
judicial district in which the defendant lives or has his usual place of business; 
provided, that if one of the parties to any such action lives in Suffolk County 
such action may be brought in the municipal court of the city of Boston.” 


CONCURRENT JURISDICTION 
To avoid existing confusion and waste of the time of the legis- 
lature and of the Supreme Judicial Court as a result of inadvertence 
in legislative drafting in future, for the reasons stated in our 28th 
report (pp. 50-51) we again recommend an amendment to Chap- 
ter 4 of the General Laws by the following: 


DRAFT ACT 


Chapter 4 of the General Laws is hereby amended by inserting at the end 
of Section 7 the following new clause. 


Supreme Judicial Court—When to have Concurrent Jurisdiction—Words 
conferring original jurisdiction or jurisdiction of appeals from an administra- 
tive board or officer on the Supreme Judicial Court shall be held to mean 
concurrent jurisdiction with the Superior Court unless it is expressly provided 
that such jurisdiction of the Supreme Judicial Court is to be exclusive. 


PROCEDURE FOR ATTACHMENT OF WAGES 


In our report for 1951, pp. 13-15, at the request of the legislature 
(and again in our 28th report p. 216) we recommended an act to 
clarify the procedure under chapter 558 of the acts of 1950 because 
of the variation of practice of judges as to the interpretation of the 
act, resulting not only in unnecessary waste of time and expense 
of both the parties and the courts, but also in an indefinite number 
of probably illegal attachments which are not known to be illegal. 
As the bill recommended was not adopted, the law was left in a 
condition which should not be allowed to continue as it causes 
confusion and waste action. 
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We see no reason why such a possibility of injustice to the wage 
earner or his creditor or both should be allowed to continue, and we 
again recommend the following: 


DRAFT ACT 


An AcT FURTHER REGULATING THE ATTACHMENT ON 
WAGES FOR PERSONAL LABOR AND SERVICES 
Section 32 of chapter 246 of the General Laws is hereby amended by strik- 
ing out paragraph Eighth, as amended by chapter 558 of the acts of 1950, and 
inserting in place thereof the following:— 


Eighth, By reason of money or credits due for the wages of personal labor 
or services of the defendant, unless such attachment is authorized in advance 
by written permission endorsed upon the writ and signed by a justice, associate 
justice or special justice of the court in which the action is commenced and 
application to said justice, associate justice or special justice of the court for 
permission for said attachment shall be made only after five days’ written 
notice has been delivered or sent by mail, postage prepaid, to the defendant at 
his last known address, place of business or employment. Such notice shall con- 
tain the name of the plaintiff, the name of the court in which the action is to be 
commenced, the nature of the claim, the time and place such application will 
be made, and shall inform the defendant that he is entitled to be present and 
be heard at said time and place if he objects to the granting of said application. 
A copy of said notice and a certificate of the person sending or delivering said 
notice shall be evidence thereof. Notwithstanding the preceding provisions 
relating to notice, if the said justice, associate justice or special justice finds 
in his discretion that compliance with said provisions relating to notice will 
unreasonably delay and hinder justice he may authorize the attachment with 
a shorter notice, or without notice, to the defendant. 


The last sentence of this draft (as explained in the 27th report 
pp. 14-15) is to “provide for unusual cases where the defendant 
has left his employment and has left the Commonwealth with no 
known address or under other circumstances making the notice 
above specified impracticable but has wages due him from an 
employer in the Commonwealth.” 

While the law should be changed even without the last sentence, 
the sentence if adopted would be in the interest of justice where a 
man is running away from his debt. 


H. 1527 TO PLACE A LIMITATION ON ACTIONS FOR 
LEGACIES 
(Referred by Resolves Chapter 19) 
Section 19 of Chapter 197 of the General Laws provides that: 


“Actions to Recover Legacies ——A legatee may recover his legacy and enforce 
all rights in respect to the same by proceedings in equity in the probate court 
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in which the will was proved. Nothing in the chapter shall be construed to 
limit the time within which such proceedings may be brought. No action at 
law shall be brought against the estate of the testator for such recovery.” 


H. 1527 would change this section as follows: 


Section 19 of chapter 197 of the General Laws is hereby amended by 
striking out the second sentence thereof and substituting therefor the fol- 
lowing:—No action in equity in the probate court, no action on the bond and 
no other proceeding for the recovery of such legacy shall be commenced after 
twenty years from the date of the testator’s death or from the expiration of a 
life estate, if said legacy is subject to such life estate, except that a legatee 
under a will of a testator dying prior to March fifteenth, nineteen hundred 
and thirty-six, or a legatee whose legacy is subject to a life estate, the holder 
of which said life estate died prior to March fifteenth, nineteen hundred and 
thirty-six, shall have until March fifteenth, nineteen hundred and fifty-six, 
in which to bring said action,—so that said section shall read as follows:— 
Actions to recover Legacies. A legatee may recover his legacy and enforce all 
rights in respect to the same by proceedings in equity in the probate court in 
which the will was proved. No action in equity in the probate court, no action 
on the bond, and no other proceeding for the recovery of such legacy shall 
he commenced after twenty years from the date of the testator’s death or 
from the expiration of a life estate, if said legacy is subject to such life estate, 
except that a legatee under a will of a testator dying prior to March fifteenth, 
nineteen hundred and thirty-six, or a legatee whose legacy is subject to a life 
estate, the holder of which said life estate died prior to March fifteenth, 
nineteen hundred and thirty-six, shall have until March fifteenth, nineteen 
hundred and fifty-six, in which to bring said action. No action at law shall be 
brought against the estate of the testator for such recovery. 


We do not recommend the bill in its present form, but we think 
the purpose of the bill so far as it affects the real estate of the 
deceased should be carried out. 


Indefinite liability for payment of legacies without any limita- 
tion as to the time, may seriously affect the marketable title to land 
long after the usual period for the settlement of the estate of a 
deceased person. It is in the public interest, not only of land 
owners but of the public generally, that titles should be marketable 
and that there should be reasonable time limits within which claims 
may be litigated. The general policy is illustrated by the statutes 
of limitations for actions of tort—2 years; for ordinary debts, 6 
years; for actions on sealed instruments and witnessed notes 20 
years; and for most claims against the estates of deceased persons, 
a shorter period of 1 year from the date of the approval of the bond 
of the representative of the estate. 
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Legacies, as shown by the present Section 19 above quoted, 
are specially favored. By Section 1 of Chapter 202 the liability of 
land which descends to heirs exists only if the personal estate is 
insufficient, but it has no time limit. Most legacies, of course, are 
known and paid, but sometimes the legatees do not know of the 
existence of a legacy. Our first recommendation relates to notice. 
The 21st report of the Judicial Council in 1945 contained the 
following (see p. 53). 


“Tt has come to our attention that in some cases the beneficiary 
of a charitable bequest under a will has not received notice of the 
bequest except by accident a considerable period of time after the 
allowance of the will. In Maine there is a statute (Revised 
Statutes of Maine 1930, c. 75, ss. 25, p. 1160) which provides that 
the register of probate within thirty days after the allowance of 
the will shall notify by mail all beneficiaries under the will that 
bequests have been made to them stating the name of the testator 
and executor or administrator with the will annexed and that the 
beneficiaries may obtain copies of so much of the will as relates 
to them on payment of a fee of fifty cents or more if the passage is 
more than ten lines. We assume that it is the common practice 
of an executor to notify, within a reasonable time, persons named 
as beneficiaries, but we think that it should be made his specific 
duty to do so. We see no reason why this burden should be placed 
upon the registers of probate at the public expense. We think 
it should be a natural function of the executor in administering the 
estate.” Accordingly, we recommended and now renew the follow- 
ing: 

DRAFT ACT No. 1 


“Within three months after the allowance of a will and the appointment 
and qualifications of an executor, it shall be the duty of the executor to notify 
by mail the devisees and legatees named in the will whose addresses are known 
to him that devises, legacies or bequests have been made to them and to file 
in the Probate Court an affidavit showing the names of those notified and the 
addresses to which notices were mailed. In case an administrator with the 
will annexed is appointed he shall have the same duty unless it has already 
been performed by an executor.” 


This recommendation will, we believe, reduce the uncertainties 
which now cloud land titles, but it will not eliminate some of them 
and we see no reason why legatees, so far as their claims against 
land are concerned, should not be barred to the same extent that 
heirs are barred by lapse of time. As is commonly known, even to 
laymen, unless disposed of by will, the title to land of a deceased 
person descends to his heirs immediately upon his death. But, if 
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they do not claim the land and it is occupied and claimed by 
someone else for 20 years, the heirs lose their title by adverse 
possession, whether they knew they had a title by descent or not. 
For these reasons we recommend the following 


DRAFT ACT No. 2 


Section 19 of Chapter 197 of the General Laws is hereby amended by 
adding at the end of the second sentence the words 


“Except that the real estate of the testator shall not be liable to be sold 
for the payment of a legacy by the executor or other representative of the 
estate either under a power in the will or under license or order of court in, 
or as a result of, such a proceeding unless it is filed in the probate court within 
twenty years from the testator’s death, or if the testator died prior to Decem- 
ber 31, 1935, then within the period ending December 31, 1955.” 


RECIPROCAL INTERSTATE PROCEDURE FOR 
ENFORCEMENT OF SUPPORT 
S. 287, H. 1450, H. 1018, ALL PROPOSING AMENDMENTS TO 
G. L. CHAPTER 273A KNOWN AS THE 
“UNIFORM ENFORCEMENT OF 
SUPPORT ACT”. 


(Referred by Resolves Chapter 5) 


A bill for such procedure (Senate 264 of 1948) was referred to the 
Council in 1948 with a request for a report. The matter was briefly 
discussed in the 25th report in 1949 (pp. 38-39) as follows: 


“Reciprocal statutes have been passed in Maine, New Hampshire, Connec- 
ticut and New York during the past year. Meanwhile a ‘model’ act is in the 
course of preparation by the National Conference of Commissioners on Uniform 
State Laws.* 


“Senate 264, referred to the Council, differs from the acts of other states 
above referred to. After a study of its provisions, we are of opinion, for a 
variety of reasons, that it is not in form for passage here and, as the recent 
acts in other states are experiments and in view of the fact that a ‘model’ act 
is in preparation by the Uniform Laws Commissioners, we think it wiser 
for Massachusetts to await the appearance of the ‘model’ act before attempting 
to draft legislation here. Accordingly, we do not recommend Senate 264.” 


In 1951 the “model” act of the National Conference was presented 
to the legislature and was enacted (without reference to the Coun- 
cil) as Chapter 273A which is now before the Council again as a 
result of the request for a report on the three bills listed above. 


Chapter 273A places the whole matter in the hands of the Probate 
Court. Problems in administering the act have developed in those 





on a A a eo I 


ee eee ee lee eee ee ee le 





P.D. 144 JUDICIAL COUNCIL 17 


courts. The purpose of the three bills referred to us is to shift the 
jurisdiction from the Probate Courts to the District Courts which 
now do most of the non-support work within the Commonwealth 
on the criminal side of the court and which have probation officers 
to assist in the work, as is not the case with the Probate Courts. 


In July of this year a conference on the question of social 
welfare and non support was held in New York City sponsored 
by the Council of State Governments, the Regional Continuing 
Committee on Social Welfare and the New York State Joint 
Legislative Committee on Interstate Cooperation. The primary 
topic was the Uniform Support of Dependents Act. 


A representative of the Administrative Committee of the Pro- 
bate Courts, attended the Conference and we have been assisted 
by his report. 


While these reciprocal procedure acts are of relatively recent 
origin their effectiveness in other states in meeting economic con- 
ditions, has resulted in the enactment of substantially similar laws 
in most of the states with the support of the welfare departments. 
It was reported at the Conference in New York, referred to, that 
New York last year saved in welfare aid over $250,000. directly as a 
result of these reciprocal acts and that, probably, other large sums 
may have been saved indirectly. This information illustrates the 


practical importance of such acts. The problems relate to proce- 
dural details. 


In connection with suggestions for interstate uniformity of details 
in court procedure, the Judicial Council in its first report in 1925 
(p. 35) and its third report in 1927 (pp. 65-66) said: 


“Court procedure seems to us peculiarly one for local experiment in con- 
venience and effectiveness”. (See also Prof. Sunderland in Harvard Law 
Review, April 1926, 744-745.) 


The present Council is of the same opinion. 


In interstate reciprocal procedure as recognized in the second 
paragraph of Section 1 of Chapter 273A (the “uniform” act) the 
important object is “substantial” uniformity of purpose rather than 
of detail. We have now tried the experiment of the “uniform” act 
in the Probate Courts for two years and it has not proved as “con- 
venient and effective” in practice as we think it can and should be. 
We think the purpose of transferring the jurisdiction to the District 
Courts, as suggested in the three bills referred, should be carried out. 


Of the three bills referred, House 1450 seems best adapted to this 
purpose if it is supplemented by certain changes. The most impor- 
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tant change which we recommend is the addition of a section au- 
thorizing the Administrative Committee of the District Courts 
and the justices of the Municipal Court of the City of Boston 
(which is also a “district”? court) to formulate and promulgate 
uniform rules of practice and procedure, as to details not incon- 
sistent with Chapter 273A, in the light of experience in order to 
make the chapter work. 


Section 13 of House 1450 would make the entry fee $2. instead 
of $4. now provided in Chapter 273A. We do not agree. The clerical 
work involved in this reciprocal procedure will be substantially 
more than that in the usual district court litigation. We think 
the fee should stay at $4., or perhaps better, be increased to $5. 


We have inserted the substance of House 1450 into a revised 
chapter 273A with the additions which we suggest and recommend, 
all the changes being printed in italics. 


Another bill (Senate 283) was filed in the 1953 session by one 
of the Massachusetts Commissioners on Uniform State Laws con- 
taining proposed amendments of Chapter 273A proposed by the 
Commissioners. While this bill was not specifically referred to the 
Council, it is necessarily involved in the “subject matter” of Chap- 
ter 273A which is before us by the reference of the other bills. We 
have incorporated some of the provisions of Senate 283 in the act 
which we recommend. Some of the other provisions should, in our 
opinion, not be adopted and some relate to details which should be 
governed by rules rather than statutory provisions. All of the 
provisions incorporated from Senate 283 are printed in italics in 
our draft of a revised chapter. 


We recommend the following draft act and respectfully sug- 
gest that an early effective date be inserted, allowing a reasonable 
time for the formulation of any rules which may be deemed ex- 
pedient by the rule making body therein specified before the act 
takes effect in the District Courts. 


Sections 8 and 9 of Chapter 273A now provide that “an authenticated copy” 
of the chapter be transmitted, by, or to another state with each case initiated. 
This seems to us an unnecessary and expensive nuisance for impecunious 
petitioners. Accordingly we have omitted it from the amended draft below. 
Massachusetts courts, and those of many other states, have by statute 
“judicial notice” of the statutes of other states, and, for a court of any state 
in which such laws are not within judicial notice, a request for a copy would, 
of course, be complied with.* 
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DRAFT ACT 


Section 1. Chapter 273A of the General Laws inserted by Chapter 657 of 
the acts of 1951 is hereby amended by striking out the same and inserting in 
place thereof the following: 


Chapter 273A 


Uniform Reciprocal Enforcement of Support 


Section 1. In this chapter unless otherwise expressly provided or the context 
otherwise requires, the following words and phrases shall have the following 
meanings :— 

“Court”, a district court of this commonwealth and, when the context 
requires, the court of any other state as defined in a reciprocal law substantially 
similar to this chapter. 

“Duty of support”, any duty of support imposed by law, or by any court 
order, decree or judgment, whether interlocutory or final, whether incident to 
a proceeding for divorce, legal separation, separate support, or otherwise. 

“Initiating state”, a state in which a proceeding pursuant to the provisions 
of this chapter or a reciprocal law substantially similar to this chapter is 
commenced. 

“Obligee”, any person to whom a duty of support is owed. 

“Obligor”, any person owing a duty of support. 

“Responding state”, a state in which a proceeding pursuant to the proceed- 
ing in the initiating state is or may be commenced. “State”, includes any 
state, territory or possession of the United States and the District of Columbia 
in which this or a substantially similar reciprocal law has been enacted. 


Section 2. The remedies provided in this chapter are in addition to and 
not in substitution for any other remedy. 


Section 3. The duty of support imposed by the laws of the commonwealth 
or by the laws of the state where the obligee was present when the failure 
to support commenced as providing in section four, and the laws relative to 
the enforcement thereof, bind the obligor regardless of the presence or residence 
of the obligee. 


Section 4. Duties of support enforceable under this chapter are those 
imposed under the laws of any state in which the alleged obligor was present 
during the period for which support is sought or in which the obligee was 
present when the failure to support commenced. 





*The Council of State Governments, which was active in stimulating the passage of these 
reciprocal laws (now in force in 46 states and Alaska, Hawaii, Puerto Rico and the Virgin 
Islands) has issued a Manual of reciprocal state legislation with forms and other information 
on the various states. Senate 283 proposed that the Attorney General be designated, ‘as the 
state information agency,’’ but, in Massachusetts the Administrative Committee of the District 
Court is the fountain of information as to those courts and would be the natural information 
agency without any statutory provision about it. Their semi-annual circular letters to all 
the district court justices, clerks and probation officers would be a natural medium of informa- 
tion about the law for 72 of the courts and the Municipal Court of the City of Boston would, 
of course, keep itself informed. 
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Section 5. Whenever any state or a political division thereof has furnished 
support to an obligee it shall have the same right to commence proceedings 
under this chapter as the obligee to whom the support was furnished, so that 
it may secure reimbursement for expenditures so made and to obtain con- 
tinuing support. 


Section 6. The duty of support shall be enforceable by petition filed in 
a district court, irrespective of the relationship between the obligor and the 
obligee. Any proceeding hereunder shall be commenced in a district court 
within whose jurisdiction the obligee is an inhabitant or a resident. 


Section 7. The petition shall be verified and state the name and, so far as 
known to the petitioner, the address and circumstances of the respondent, 
and the dependents for whom the duty of support is sought to be enforced, 
and all other pertinent information. 


Section 8. If the court finds that the petition sets forth facts from which 
it may be determined that the respondent owes a duty of support, and that 
a court of a responding state may obtain jurisdiction of the respondent or his 
property, it shall so certify, and shall cause certified copies of the petition, 
and the certificate to be transmitted to the court of the responding state. 


Section 9. When the court receives from the court of an initiating state 
certified copies of the pleading similar to a petition under section six, by 
whatever name known, and the certificate, it shall take such action as is neces- 
sary in accordance with the laws to obtain jurisdiction of the respondent, shall! 
docket the cause, notify the district attorney of the district in which the re- 
spondent is living or found, and mark the matter for a hearing. 


Section 10. When this commonwealth is a responding state, and the court 
finds a duty of support, it may order the respondent to furnish support or 
reimbursement therefor, and subject the property of the respondent to such 
order. 


Section 11. The court shall cause to be transmitted to the court of an 
initiating state a copy of all orders for support or for reimbursement therefor. 


Section 12. In addition to the foregoing powers, the court, when 
the commonwealth is a responding state, may subject the respondent to 
such terms and conditions as it deems proper to assure compliance with its 
orders and in particular 


(a) to require the respondent to make payments at specified intervals to; 
a probation officer assigned by the court. 


(b) to punish a respondent who shall violate any order of the court to 
the same extent as is provided by law for contempt in any other suit or 
proceeding. 


Section 13. When, in proceedings under this chapter, the commonwealth 
is acting as a responding state, and the probation officer shall receive payments 
from a respondent, pursuant to an order of the court or otherwise, he shall 
forthwith transmit the same to the court of the initiating state, and upon 
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1 request of said court shall furnish a certified statement of all payments made 
3 by the responlent. 
t Section 14. The probation officer assigned by the court shall, in proceedings 
: in which the commonwealth is an initiating state, receive and disburse forth- 
with all payments made by the respondent or transmitted by the court of 
n the responding state. 
° Section 15. If any part, section or subdivision of this chapter or the applica- 
t tion thereof to any particular person, persons or conditions is held invalid, 
unconstitutional or inoperative, the remainder hereof, or the application of 
s any such part, section or subdivision to other persons and conditions, shall 
t, not be affected thereby. 
, Section 16. This chapter may be cited as the Uniform Reciprocal Enforce- 
ment of Support Act, and shall be so construed and interpreted as to accom- 
h plish its general purpose to make substantially uniform the laws of states 
at enacting like law. 
= Section 17. This chapter shall be interpreted to require the petitioner to pay 
a, in the first instance the cost of bringing the respondent before the court by 
paying the entry fee on the petition, or other pleading, by which the court 
te of this commonwealth, as a responding state, takes action to bring the respond- 
Ny ent before the court and shall further pay whatever sum may be deemed neces- 
S- sary by the court to cover the expense of service of the citation upon the re- 
all spondent. The court may, after hearing, order the respondent to reimburse the 
e- petitioner for the costs so incurred. If the petitioner is without counsel in this 
commonwealth, the court may, on its own motion, appoint local counsel to rep- 
- resent the petitioner and may fix the fee of such counsel and cause the same to 
- be included in the taxation of costs. 
ch Section 2. Section 6 of Chapter 215 of the General Laws is hereby amended 
by striking out the sentence inserted by Section 2 of Chapter 657 of the 
acts of 1951 and Section 19 of Chapter 218 of the General Laws as amended 
= by the Chapter 296 of the acts of 1943 is hereby further amended by adding 
- at the end thereof the sentence “District Courts shall also have jurisdic- 
en tion of civil proceedings under Chapter two hundred and seventy-three A.” 
a Section 3. Section 20 of chapter 233 of the General Laws, is hereby 
” amended by striking out the seeond paragraph and inserting in place thereof 
the following paragraph:— 
m" First, except in a proceeding under chapter two hundred and seventy- 
three A and in a prosecution begun under sections one to ten, inclusive, of 
to chapter two hundred and seventy-three, neither husband nor wife shall 
ad testify as to private conversation with the other. 
Section 4. Section 40 of Chapter 262 of the General Laws is hereby 
th amended by striking out the words inserted by Section 4 of Chapter 657 
nts of the Acts of 1951. Section 2 of said Section 40 as amended by Section 1 
hall of Chapter 119 of the Acts of 1950, is amended by inserting after the third 
pon paragraph thereof a new paragraph as follows: 
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“For the entry of a petition under Chapter 273A four dollars’. 


Section 5. The Administrative Committee of the District Courts may 
make rules applicable to all district courts except the Municipal Court of 
the City of Boston, and the justices of that court or a majority of them 
may make rules applicable to that court, in regard to the accounting by 
probation officers of moneys received and paid by them under this act 
and in regard to any other matters, not inconsistent with this act, to make 
the administration of this act more convenient and effective for its purpose. 


Section 6. Transfer of Pending Cases. All petitions and matters inci- 
dental thereto in cases in which the Commonwealth is the initiating state, 
pending on the effective date of this act before a probate court, shall be 
transferred to the district court of the district of which the obligee is an 
inhabitant or a resident for further disposition in accordance with the law 
and all petitions and matters incidental thereto in cases in which the Com- 
monwealth is the responding state, pending on the effective date of this act 
before a probate court shall be transferred to the district court of the district 
of which the obligor is, or is alleged in the petition, or has been found by 
the court, to be an inhabitant or a resident for further disposition in ac- 
cordance with the law. 

All petitions and matters incidental thereto which have been heard by, 
or argued before, a probate court and upon which no decisions have been 
made before the effective date of this act shall remain within the jurisdiction 
of said probate court for the purpose of and until such decision and, there- 
after and upon such decision, shall be transferred to the proper district 
court, as heretofore provided, for further proceedings in accordance with law. 


Section 7. Appellate Proceedings. Any party in a proceeding under this 
chapter aggrieved by any ruling on a matter of law in any case pending 
and transferred hereunder or hereafter commenced, may as of right have 
the ruling reported for determination by the appellate division of the district 
court in which the proceeding is commenced, or to which it has been hereby 
transferred as provided for other cases, in district courts by sections 108, 
109 and 110 of chapter 231 of the General Laws as heretofore amended 
and said sections and any appropriate rules made under this chapter shall 
govern such appellate proceedings. . 


Section 8. This act shall take effect on the day of 1954. 


HOUSE 1946 AS TO ENFORCEMENT OF ORDERS AND DECREES OF 
COURTS OF OTHER STATES FOR SUPPORT OF DEPENDENTS 
(Referred by Resolves Chapter 5) 

This bill provides 
Section 5 of chapter 273 of the General Laws is hereby amended by inserting 
after said section the following section:— 


Section 5B. Any person now residing in the commonwealth, who is under 
order or decree of a court of another state to support a wife or dependent 
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child or children, and who violates the terms of said order or decree, may be 
tried in the courts of this commonwealth upon the original charge, and the 
original disposition may be invoked. 


We do not recommend this bill. 


It is proposed as an amendment to Chapter 273—otherwise 
commonly known as the “uniform desertion act’. It provides 
for a criminal proceeding, but the criminal laws of another State 
are not enforceable in Massachusetts (See Com. v. Lanque, 326 
Mass. 559, at p. 561, Comm. v. Booth, 266 Mass. 80). Liability 
for support has both criminal and civil aspects. (See Com. v. 
Dornes, 239 Mass. 592 at p. 584.) Chapter 273A discussed above 
now provides for a reciprocal civil proceeding to enforce here “any 
duty of support imposed by law, or by any court order, decree 
judgment, whether interlocutory or final whether incident to a 
proceeding for divorce, legal separation, separate support or other- 
wise.” If our recommendations are adopted the jurisdiction of 
such eivil proceeding will be in the district courts. Chapter 273A 
now, or if amended, seems to cover the purpose of House 1496. 


RELATING TO THE RIGHT OF PRIVACY 
ON SECTION 2 OF H. 1370 
(Referred by Resolves, Chapter 23) 


The one section, the subject matter of which is thus referred, 
reads 
Section 2 of H. 1370 

Section 2. Any person whose name, portrait or picture is used within this 
commonwealth for advertising purposes or for the purposes of trade without 
the written consent first obtained as above provided may maintain an equitable 
action in the superior court of this commonwealth against the persons, firm or 
corporation so using his name, portrait or picture, to prevent and restrain 
the use thereof; and may also sue and recover damages for any injuries sus- 
tained by reason of such use. But nothing contained in this act shall be con- 
strued as to prevent any person, firm or corporation, practicing the profession 
of photography, from exhibiting in or about his or its establishment specimens 
of the work of such establishment, unless the same is continued by such per- 
son, firm or corporation after written notice objecting thereto has been given 
by the person portrayed, and nothing contained in this act shall be so con- 
strued as to prevent any person, firm or corporation from using the name, 
portrait or picture of any manufacturer or dealer in connection with the goods, 
wares and merchandise manufactured, produced or dealt in by him which he 
has sold or disposed of with such name, portrait or picture used in connection 
therewith; or from using the name, portrait or picture of any author, composer 
or artist in connection with his literary, musical or artistic productions which 
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he has sold or disposed of with such name, portrait or picture used in connection 
therewith. 


This relates to the question still unsettled in Massachusetts 
whether a common law “right of privacy” exists in this common- 
wealth without statutory provision. About 1891 a pioneer article 
by 8. D. Warren and Louis D. Brandeis (later justice of the 
Supreme Court of the U. 8.) tracing the history of the judicial 
opinions in England and in America during the previous century 
or two and suggesting that there was a common law right of privacy, 
appeared in 4 Har. Law Rev. Since that article appeared the right 
has been recognized in many opinions in other states, but the 
question is still undecided in Massachusetts, as shown by the 
opinions in Themo v. New England Newspaper Publishing Co. 306 
Mass. 54 and Kelley v. Post Publishing Co., 327 Mass. 275. In the 
latter case the court said (at p. 277): 


“ 


.... the plaintiffs seek to raise the question whether there exists in 
the Commonwealth a legally protected right of privacy—a question 
left open in Themo v. New England Newspaper Publishing Co. 306 
Mass. 54, 58. See Warren and Brandeis, 4 Har. L. Rev. 193; Restatement: 
Torts, s 867; notes in 138 A.L.R. 22, 168 A.L.R. 446, and 14 A.L.R. (2d) 750. 
For reasons that will appear praesently it is still unnecessary to decide that 
question... . 


“Assuming for the purposes of this case that the plaintiffs have a right 
of privacy, we fail to see how it was impaired by what the defendant did... . 


But if the right asserted here were sustained, it would be difficult to fix its 
boundaries.” 


In the Restatement of Torts of the American Law Institute 
the weight of opinion of other courts on the subject is stated as 
follows (Vol. 4, s. 867): 


“INTERFERENCE WITH PRIVACY 
“A person who unreasonably and seriously interferes with another’s interest 
in not having his affairs known to others or his likeness exhibited to the public 
is liable to the other.” 


Dean Roscoe Pound recognized the existence of a right in 28 Har. 
Law Review in an article on “Interests in Personality” (pp. 343, 
362 and 363). The notes in A.L.R. referred to in the passage 
quoted above from the opinion of the court, contain extended dis- 
cussions of the cases and the subject is also discussed at length by 
Mr. Kacedan # 12 Boston University Law 353 and 600. 


After discussing certain earlier Massachusetts opinions and 
especially that by Rugg C. J. in Baker v. Libbie, 210 Mass. 599. 
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Mr. Kacedan suggests (p. 393) that “it may be expected that when 
a proper case should arise the Supreme Judicial Court of Massa- 
chusetts will follow the trend of judicial decisions recognizing the 
right of privacy.” 

No case containing facts calling for a decision as to such recogni- 
tion has yet appeared before the court but the weight of opinion 
already referred to and reflected in Sec. 687 of the “Restatement” 
above quoted together with the proposed Sec. 2 of the bill referred 
to us raises the question whether a right of privacy should be rec- 
ognized by statute and if so in what manner, to what extent and 
with what remedy for its protection. 


We think a right should be recognized but we do not recommend 
the Sec. 2 of H. 1370. That section appears to have been copied 
word for word from a New York “Civil Rights” statute (quoted 
by Mr. Kacedan in the note to pp. 626-627). As explained by him 
in a study of the New York law, the statute was passed as a result 
of popular and professional dissatisfaction with a majority opinion 
of the New York Court of Appeals denying the existence of a right 
of privacy from which Judge Gray vigorously dissented. The 
specifications in the statute did not cover the field of privacy and 
caused more litigation. 


In the earlier thinking of courts of equity there appeared a per- 
sistent slogan that equity would protect only rights of property— 
a traditional idea which was finally abandoned by the Massachu- 
setts Court in the leading opinion of Kenyon v. Chicopee 320 
Mass. 528. 


From the abundant and growing discussions of the subject 
during this century and from parts of the latest opinion in Kelley 
v. Post Pub. Co. above cited, the courts have been faced with the 
problems of the nature and definition of the right and the practical 
administrative difficulties in its protection. 


A number of definitions have attempted but the simplest state- 
ment about it—intelligible to both laymen and lawyers appeared 
in a Kentucky case (Brentz v. Morgan 221, Kentucky, 765 at 
p. 768) quoted by Mr. Kacedan (p. 356) as follows: 


“It has not been concretely defined and probably is not subject to a concrete 
definition (italics ours) but it is generally recognized as the right to be let 
alone, that is, the right of a person to be free from unwarranted pub- 
licity, or the right to live without unwarranted interference by the 
public about matters with which the public is not necessarily concerned.” 


Most people would, we think, respond favorably to that state- 
ment, but such a right if it is to exist may have varied aspects 
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according to circumstances and cannot be reasonably confined to 
the “concrete”’ specifications of a statute. 


As to the nature of the right it does not seem to be a “right 
of property” except by some form of fictional reasoning. Its 
nature seems more accurately described by Dean Pound’s words as 
“a right of personality” and Mr. Kacedan characterizes it in his 
opening paragraph as part of the “right to life, liberty and the 
pursuit of happiness.” 


The great difficulty is to draw the line in the practical application 
of the right in the interests of justice without opening the flood- 
gate of unwarranted litigation to clog the already overburdened 
court dockets. 


It is not necessary to recognize it as a strictly “common law” 
right in a technical sense. Damages are not a controlling factor 
in the discussion. There may or may not be probable pecuniary 
damages. A suit at law for vague damages would be practically 
useless except for the purpose of annoyance. The substance of 
such a right is for immediate protection by prevention. It thus 
seems essentially an equitable right impossible of “concrete” defi- 
nition for the purposes of a suit at law with its procedural limita- 
tions and liability to abuse, but readily capable of consideration 
and protection in the light of all the varying surrounding circum- 
stances by a court of equity. 


As pointed out elsewhere in this report the Supreme Court of 
the United States said, “The Commonwealth of Massachusetts is 
free to regulate the procedure of its courts in accordance with its 
own conceptions of policy and fairness.” (Snyder v. Mass. 291 
U.S. at p. 105). 


In his article on “Interests of Personality” already mentioned 
Dean Pound said, “The backwardness of preventive justice in 
American law is a grave defect. In connection with interests of 
personality, where redress by way of damages is often obviously 
inadequate if not inapplicable, the hesitation of our law to apply 
preventive remedies is unfortunate and without just excuse.” 


We have discussed this subject at length because of the uncer- 
tain state of the authorities during many years. We have no 
decision recognizing a right of privacy and we have no decision 
denying it. Massachusetts is therefore in a position to declare 
and establish a right and at the same time establish the procedure 
to protect it and guard it from abuse. 

We, therefore, recommend the declaration and establishment of 
privacy as a purely equitable right within the “general principles 
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of equity jurisprudence” to be protected with or without damages 
exclusively in equity in accordance with established equitable pro- 
cedure and submit for this purpose the following: 


DRAFT ACT 


Chapter 214 of the General Laws is hereby amended by inserting after 
Section 1 the following Section 1A. 


“The Supreme Judicial and Superior Court shall have original and con- 
current jurisdiction under the general principles of equity jurisprudence 
to protect with or without damages the equitable interest of personality 
sometimes called “the right of privacy” of a person against unreasonable and 
serious interference with such person’s interest in not having his affairs known 
to others or his likeness exhibited to the public. 


The foregoing draft contains the substance of Section 867 of the 
“Restatement of Torts” already quoted but limited in its nature 
and procedure to equity jurisprudence. The problem stated by the 
court in the passage quoted as to the difficulty of fixing “bound- 
aries” to the right seem to indicate the procedural nature of the 
problem as equitable procedure seems naturally adapted to that 
purpose while a suit at law is not. 


BUSINESS ENTRIES AS EVIDENCE IN CRIMINAL CASES 


In 1913 Massachusetts led the country with a statute allowing 
the use of business entries in civil cases. The statute was carefully 
drawn by a committee of the bar, as Chapter 288 of that year and, 
as referred to by the court in 293 Mass. at p. 295, that statute was 
enlarged in 1930 into its present form as recommended by the 
Judicial Council in its 5th report (1929) for the following reason 
stated at p. 21: 


“Tn the normal conduct of business operations transactions of variouis kinds 
are made matters of record by entries in books or on cards or sheets, some- 
times made by a participant in the transaction, but often by one to whom 
information of the facts is communicated by others in regular course. The 
participants in the various steps of the transaction as finally recorded may 
have been many. Technical proof of the facts may, under the common law 
rules of evidence be very difficult or impossible, and yet the record is one upon 
which the business man and those dealing with him rely—in conducting their 
affairs. That evidence thus recognized as reliable outside the court room 
should not be received in court,—has long been a subject of annoyance.” 


The reason for the extension of the statute in 1930 was ex- 
plained by the Council as follows: 


There are, however, records of various facts or transactions, not matters 
of accounting, which are just as reliable as account books and which we think 
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should be dealt with in the same way. A general statute covering all kinds 
of entries made in the regular course of business is strongly recommended by 
the committee of lawyers [including Dean Wigmore] whose valuable sugges- 
tions as to improvements in the law of evidence have recently been published 
by “The Commonwealth Fund”. The recommendation is endorsed by judges 
in our own state and must commend itself to the practicing lawyer. In New 
York and in Rhode Island the statute in an inclusive form has already been 
enacted. 


The admissibility of other books and records should, of course, be safe- 
guarded by the same requirement of a preliminary finding by the court as now 
constitutes a condition precedent to the admission of account books. The 
desired result can be readily accomplished in Massachusetts by a simple 
amendment of the statute concerning account books, broadening its scope so 
as to include records of other kinds. 


The Act of 1913, as amended in 1930, now appears as §78 of 
Chapter 233 of the General Laws as follows: 


“Entries in Books of Account, etc-—An entry in an account kept in a book 
or by a card system or by any other system of keeping accounts, or a writing 
or record, whether in the form of an entry in a book or otherwise, made 
as a memorandum or record of any act, transaction, occurrence or event, shall 
not be inadmissible in any civil proceeding as evidence of the facts therein 
stated because it is transcribed or because it is hearsay or self-serving, if 
the court finds that the entry, writing or record was made in good faith in 
the regular course of business and before the beginning of the civil proceeding 
aforesaid and that it was the regular course of such business to make such 
memorandum or record at the time of such act, transaction occurrence or 
event or within a reasonable time thereafter. For the purposes hereof, the 
word “business”, in addition to its ordinary meeting, shall include profession, 
occupation and calling of every kind. The court, in its discretion, before 
admitting such entry, writing or record in evidence, may, to such extent as 
it deems practicable or desirable, but to no greater extent than the law required 
before April eleventh, nineteen hundred and thirteen, require the party 
offering the same to produce and offer in evidence the original entry, writing, 
document or account or any other from which the entry, writing, or 
record offered or the facts therein stated were transcribed or taken, and to call 
as his witness any person who made the entry, writing or record offered or 
the original or any other entry, writing, document or account from which the 
entry, writing or record offered or the facts therein stated were transcribed 
or taken, or who has personal knowledge of the facts stated in the entry, 
writing or record offered. When any such entry, writing or record is admitted, 
all other circumstances of the making thereof, including lack of personal 
knowledge by the entrant or maker, may be shown to affect its weight.” 


We think there is no sufficient reason why such evidence should 


awe a oof eet eS 


not be admissible in criminal cases, as well as in civil cases, in the 
court house in Pemberton Square as it is admissible in the Federal 
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courts in Post Office Square, not only under an act of Congress 
similar to, and even more positive than our statute, but also as 
within the principle of the common law of evidence. 


The objection which has been raised to various changes in the 
past, when applied in criminal cases, has been based on the 12th 
Article of our Bill of Rights which provides that 


“In prosecutions for crime every subject shall have a right—to meet the 
witnesses against him face to face.” 


The same objection was raised in the Federal courts under the 
Sixth Amendment to the Federal Constitution which provides 
that 


“In all criminal prosecutions the accused shall enjoy the right—to be con- 
fronted with the witnesses against him.” 


The objection was disposed of in an opinion by one of the ablest 
of Federal judges in a criminal case as appears below. 


A Federal statute was passed, 28 U.S.C.A. §695 (now Section 1732 
of Title 28 of the Annotated U. S. Code) which appears in the fol- 
lowing passage from the opinion of Judge Augustus N. Hand for 
the 2nd Circuit Court of Appeals in U.S. v. Leathers 135 Fed. 
(2nd) 507, (1943) at pp. 510-511. This statute is more positive 
in its language than our Massachusetts statute applying to civil 
actions for instead of providing that records “shall not be inad- 
missible”, it provides that they shall be “admissible”. The court 
sustained its constitutionality. Judge Hand said: 


“The mailing of the checks was proved” by an air mail stamp 
shown to have been affixed—in the regular course of business to 
letters received by air mail. 


“We hold that the introduction of this stamp was warranted both as part 
of the proof of ordinary business practice and as a record made in the ordi- 
nary course of business—admissible both at common law under the doctrine 
announced in Massachusetts Bonding & Insurance Co. v. Norwich Phar- 
macal Co., 2 cir., 18 F.2d 934, and likewise admissible by statute under 28 
US.C.A. § 695. This section provides that: “any writing or record, whether 
in the form of an entry in a book or otherwise, made as a memorandum or 
record of any act, transaction, occurrence, or event, shall be admissible as 
evidence of said act, transaction, occurrence, or event, if it shall appear that 
it was made in the regular course of any business, and that it was the regular 
course of such business to make such memorandum or record at the time of 
such act, transaction, occurrence, or event or within a reasonable time there- 
after. All other circumstances of the making of such writing or record, includ- 
ing lack of personal knowledge by the entrant or maker, may be shown to 
affect its weight, but they shall not affect its admissibility.” 
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The appellant Thomas argues that the record in question would not be 
admissible under the early common law rules and that the recent judicial and 
statutory changes we have referred to are in contravention of the Sixth 
Amendment. But statements by relatives as to pedigree, declarations 
against interest, and most important of all in criminal trials, dying declara- 
tions, have long been recognized as admissible. It is not necessary to say what 
limits the Sixth Amendment may set to the extension of exceptions to the 
rule against hearsay. Probably the permissible extension is a question of 
degree. We think that business records kept as a matter of ordinary routine 
are often likely to be more reliable than dying declarations. It cannot be 
reasonably argued that the extension of the common law book rule which we 
discussed in Massachusetts Bonding & Ins. Co. v. Norwich Pharmacal Co., 
supra, or the statute cited above, involve any violation of the Sixth Amend- 
ment.” 


In an earlier criminal case in the First Federal Circuit (here in 
Massachusetts) Valli v. U. S. 94 Fed. (2nd) 687, at p. 692, the 
Circuit Court of Appeals sustained the admission of records of 
telephone calls, without reference to the Federal statute and there- 
fore, as within the principle of the common law rule about cireum- 
stantial evidence. After citing a number of Federal opinions the 
court said: 


“While formerly at common law such evidence may not have been admissible 
under the hearsay rule, the law, however, is not static and the impossible 
is not required in these days of complicated business to meet the rules of evi- 
dence adopted when earlier and simpler methods of doing business were cus- 
tomary. With a business like that of the New England Telephone and Tele- 
graph Company requiring many employees, who make records of hundreds 
of calls daily, if litigants were compelled to summon each employee engaged in 
making every record requiring proof, it would render the rules of evidener 
as originally recognized at common law an obstruction to justice instead of a 
means of promoting it. Funk v. US. 290 US. 371, 381.” 


In the Funk case in the Supreme Court of the United States 
thus cited, the opinion is one of the leading opinions recognizing 
the adaptability of the rules of evidence (which are administrative 
in character) to changing conditions. The court said (at p. 381): 


“The fundamental basis upon which all rules of evidence must rest—if they 
are to rest upon reason—is their adaptation to the successful development of 
the truth and since experience is of all teachers the most dependable and 
since experience also is a continuous process, it follows that a rule of evidence 
at one time thought necessary to the ascertainment of truth should yield 
to the experience of a succeeding generation whenever that experience has 
clearly demonstrated the fallacy or nonwisdom of the old rule.” 


The admission of such business records does not, of course, 
change the burden of proof on the government to prove the guilt 
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of a defendant beyond a reasonable doubt. As specifically pro- 
vided in our statute ($78 above quoted) and in the Federal statute, 
as well as by common fairness, the weight of the evidence of such 
entries may be challenged and attacked. The statutes merely 
provide that the entries, as circumstantial evidence, shall not 
be automatically excluded. (See opinion of Chief Justice Rugg 
in Com. v. Slavsky, 245 Mass. 405.) The development of rules 
of evidence was also described by our court in Memier’s Case, 
319 Mass., at p. 425, without distinction between civil and criminal! 
cases, as follows: 


“The Legislature doubtless has the power to prescribe the rules of evidence 
and the methods of proof to be employed in trials in court and in hearing before 
administrative boards. It may change the rules of common law or those provided 
by existing statutes, and may make competent that which had been previously 
inadmissible. Dying declarations in a prosecution for unlawfully procuring an 
abortion, the habits of a deceased person in discharging his financial obligations, 
the answers to interrogatories of one who has died before the trial, the declarations 
of a deceased person, concerning facts of which he had personal knowledge, 
private conversations between husband and wife, entries in books of account 
made in the usual course of business, records of certain hospitals concerning the 
condition of a patient and his medical history, and records of bank accounts, 
are familiar illustrations. See in their present form G.L. (Ter. Ed.) c. 233, SS 64, 
65, 65A 66, 76, 77, 78, 79. Rights and remedies unknown to the common law 
may be created; procedure may be altered and the burden of proof shifted from 
one party to another. Kendall v. Kingston, 5 Mass. 524, 534. Hall v. Reinherz, 
192 Mass. 52. Opinion of the Justices, 209 Mass. 607, 610. Duggan v. Bay State 
Street Railway, 230 Mass. 370. Commonwealth v. Slavski, 245 Mass. 405. 
Whiteside v. Merchants National Bank, 284 Mass. 165. Opinion of the Justices, 
309 Mass. 571. The Legislature ordinarily has the power to prescribe the weight 
that must be accorded to certain evidence. Holmes v. Hunt, 122 Mass. 505, 516. 
Commonwealth v. Slavski, 245 Mass. 405. Walcott v. Sumner, 308 Mass. 413. 
The proof of one fact may be made prima facie evidence of another fact, Com- 
monwealth v. Williams, 6 Gray, 1; Commonwealth v. Pillsbury, 12 Gray, 127; 
Commonwealth v. Rowe, 154 Gray, 47; Commonwealth v. Barber, 143 Mass. 
560, 562; Commonwealth v. Anselvich, 186 Mass. 376; Shamlian v. Equitable 
Accident Co. 226 Mass. 67, 70; Smith v. Freedman, 268 Mass. 38, provided 
there is a rational connection between the two facts. Opinion of the Justices, 208 
Mass. 619, 624. Tot v. United States, 319 U.S. 463. New Port Richey v. Fidel- 
ity & Deposit Co. 105 Fed. (2d) 348. Packard v. O’Neil, 45 Idaho, 427. Haw- 
kins v. Ermatinger, 211 Mich. 568.” 


In Massachusetts today, because of the uncertainty in the 
minds of the courts and the bar as to the admissibility of business 
entries, criminal trials are unduly extended and justice obstructed, 
delayed and, perhaps, defeated by the exclusion of modern busi- 
ness records on which everybody outside of a court house relies in 
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conducting the business, public or private, throughout the country. 
Modern American business could not survive without such reliance. 
With the enormous increase and variety of circumstances in the 
modern world the resulting variety of probative circumstantial 
evidence should, reasonably, be recognized. Public records are 
admissible and properly kept private business records should also 
be admissible if justice is to be administered in the courts instead 
of being driven out of the courts to arbitration. We do not think 
the present practice of excluding them makes sense and in the light 
of the opinions quoted (to which others might be added) we 
recommend the following: 


DRAFT ACT 


Section 78 of Chapter 233 of the General Laws (quoted above) is hereby 
amended by inserting after the word “civil” in the clause beginning “shall not 
be inadmissible” the words “or criminal” so that said clause shall read “shall not 
be inadmissible in any civil or criminal proceeding” and by adding at the end 
of the last sentence of said section the following— 

“and when such entry, writing or record is admitted in a criminal proceeding 
all questions of fact which must be determined by the court as the basis for 
the admissibility of the evidence involved shall be submitted to the jury, 
if a jury trial is had for its final determination.” 


H. 1056 RELATIVE TO APPOINTMENT OF GUARDIANS 
OF INSANE PERSONS 


(Referred by Resolves Chapter 29) 


This bill, printed below, proposes to insert in the present statute 
the words printed in italics in lines 12 and 13 and 25 to 34. Except 
for those insertions, the bill is the same as the present Section 6. 


H. 1056 


Chapter 201 of the General Laws is hereby amended by striking out section 6, 
as most recently amended by section 13 of chapter 194 of the acts of 1941, 
and inserting in place thereof the following:— 


Section 6. Two or more relatives or friends of an insane person, or the 
mayor and aldermen of a city or the selectmen of a town in which he is an 
inhabitant or resident, or the department of mental health, may file a peti- 
tion in the probate court asking to have a guardian appointed for him; and 
if after notice, as provided in section seven, and a hearing the court (or the 
jury in the event that jury issues are framed as hereinafter provided) finds 
that he is insane and incapable of taking care of himself, the court shall 
appoint a guardian of his person and estate. A copy of such appointment 
shall be sent by mail by the register to the said department. The court 
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may require additional medical testimony as to the mental condition of 
the person alleged to be insane and may require him to submit to examination. 
It may also appoint one or more physicians, expert in insanity, to examine 
such person and report their conclusions to the court. Reasonable expense 
incurred in such examination shall be paid out of the estate of such person or by 
the county as may be determined by the court. Jn any proceeding under this 
section or under section thirteen of this chapter any party may as of right wpon 
seasonable application to the court have framed and submitted to a jury for 
trial in the superior court in the manner provided in section sixteen of chapter 
two hundred and fifteen the following issues :-— 
1. Is the respondent insane? 


2. Is the respondent incapable of taking care of himself? 


We do not recommend the bill which would force jury trials of 
questions of insanity and change the law as decided by the Supreme 
Judicial Court in 1952 in Bashaw vy. Willett, 327 Mass. 369. In that 
case the respondent appealed from a denial of a jury trial “on the 
issues of insanity and ability to take care of himself” and claimed 
a constitutional right to a jury trial. 


The court said (at p. 372) “We are not convinced—that one 
alleged to be an insane person was entitled as of right to a trial by 
jury as to his sanity prior to the adoption of the Constitution of 
our Commonwealth in 1790. To adopt his [the respondent’s] theory 
would be to ignore what has been the long held understanding in 
this Commonwealth.” 


So far.as we are aware there has never been a jury trial in Mas- 
sachusetts in cases of the appointment of a guardian of an insane 
person, and as Chief Justice Rugg said, in a passage quoted in the 
case referred to, such questions “require the sympathetic wisdom 
of an experienced judge, rather than the decision of a jury.” 


One of the most recent and extensive discussions of “Legal and 
Medical Considerations in Commitment of the Mentally Ill” ap- 
peared in 56 Yale Law Journal (pp. 1178-1209) in 1947. The matter 
of jury trial was discussed at pp. 1192-1193 and a student of mental 
illness was quoted as saying that jury trial in such cases “is about 
as sensible as calling in the neighbors to diagnose meningitis or 
scarlet fever.” We agree. 


We are aware that Section 1 of Chapter 645 of the Acts of 1953 
as to recommitment of persons previously committed as “defective 
delinquents” contains the sentence “If a person so requests, an 
issue or issues shall be framed and submitted to a jury”, but that 
does not change our opinion that H. 1056 should not be enacted. 
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Thus far we have discussed this matter solely from the point of 
view of the patient and the public in the light of our legal history, 
which is related to the medical history of the subject. But there is 
another very practical aspect. For the year 1951-52 there were 
5615 commitments in the District Courts and 1579 in the Probate 
Courts.* Jury claims in any substantial number of these cases 
would interrupt and delay not only all the other litigation in the 
Superior Court, but the delay and publicity of such claims and trials 
would, in our opinion, seriously affect the mental condition of bor- 
derline patients and cause endless additional distress to their 
families and lessen the protection of the public. 


JUDGMENTS IN ACTIONS OF CONTRACT IN WHICH 
THERE IS NO DISPUTE OF FACT 

As pointed out elsewhere in this report, the legislature, shortly 
after the Judicial Council was created in 1924, by Resolves Chapter 
27 in April 1925, requested the Council “to investigate—ways and 
means that may appear feasible—for improving and modernizing 
court proeedure and practice so that, consistently with the ends of 
justice, the proverbial delays of the law and attendant expense, 
both to litigants and the general public may be minimized.” 


In the case of Atwood v. Boston, 310 Mass. 70, at p. 75, the late 
Mr. Justice Dolan said: 


“Where there is conflicting evidence respecting the circumstances of the 
parties and the condition of the subject with which they are dealing, then 
a proper case arises for the jury. Way v. Greer, 196 Mass. 237, 246, 247. 
But where as appears in the present case the extrinsic evidence is not disputed 
or conflicting as to the material facts required to be found, the interpretation 
of the contract in its light still remains a question for the judge. Smith v. 
Faulkner, 12 Gray, 251, 255. Williston, Contracts (Rev. ed.) s. 616. 65 Am. 
L. R. 648, 652. Construing the contract in question, guided by these princi- 
ples, we are of opinion that the judge should have granted the defendant’s 
motion for a directed verdict in its favor... .” 


In Howe v. Natl. Life Ins. Co., 321 Mass. 283, there was no 
dispute as to the facts on which it was decided that “the plaintiff— 
had no cause of action” to be tried (see p. 289). Under the bill 
which we recommend those undisputed facts could have been 
ascertained in advance of trial and the question of law argued 
and decided instead of wasting the time and money of the public 
and the parties by a needless and futile trial when there was 
nothing for the jury to try. 


* See 28th Report of Judicial Council, pp. 83 and 118 and pp. 53 and 94 of this report. 
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The bill submitted below is specially guarded in its wording 
. by the words printed in italics. We again recommend the following: 
is 
“ DRAFT ACT 
te AN ACT TO PERMIT JUDGMENT IN ACTIONS OF CONTRACT IN WHICH THERE IS 
mm NO DISPUTE OF FACT. 
he Section 1. Chapter 231 of the General Laws is hereby amended by striking 
als out section 59 and the caption immediately preceding it, as appearing in the 
yr- Tercentenary Edition, and inserting, under the caption MOTION FOR sUM- 
pir MARY JUDGMENT, the following section:— 
Section 59. In any action of contract, except an action against an executor 
or administrator for liability of the deceased, at any time after the comple- 
tion of the pleadings counsel for either party may file an affidavit that in 
H his belief there is no genuine issue of material fact but only questions of law 
in connection with all or some part of the action, or of some issue determina- 
tive thereof, and move for an immediate entry of judgment thereon. Said 
tly motion may be accompanied by affidavits on personal knowledge of admis- 
ter sible facts as to which it appears affirmatitvely that the affiants would be 
ind competent to testify. The facts stated in the accompanying affidavits shall 
ing be taken to be admitted for the purpose of the motion unless within twenty- 
of one days, or such further time as the court may order, contradictory affidavits 
Ise, are filed, or the opposing party shall file an affidavit showing specifically 
and clearly reasonable grounds for believing that contradiction can be pre- 
sented at the trial but cannot be furnished by affidavits. Copies of all motions 
ate a Nitin es : 
and affidavits hereunder shall be furnished upon filing to opposing counsel. 
If admissions in the pleading, interrogatories, admissions under chapter two 
the hundred and thirty-one, section sixty-nine, stipulations or affidavits here- 
then under show affirmatively, that except as to the amount of damages no genuine 
247, issue of material facts exist and that there is nothing to be decided except 
uted questions of law, an order for default, or judgment for the moving party, shall 
tion forthwith be entered if he shall be entitled thereto as a matter of law, subject 
h v. to an assessment of damages, if required. 
ra Section 2. Said chapter 231 is hereby further amended by striking out sec- 
mes tion 59A, as so appearing, and inserting in place thereof, under the caption 
ADVANCING CAUSES FOR SPEEDY TRIAL, the following section:— 
eau Section 59A. In any action at law or suit in equity in the supreme judicial 
Pos court or in the superior court, the court may on motion for cause shown 
~_ advance said action or suit for speedy trial. If, in an action removed by the 
bill defendant from a district court, the court is satisfied, upon an inspection of 
een the declaration, that the plaintiff seeks to recover solely for his personal labor, 
rued with or without interest, the court shall, upon motion, advance such action 
iblic for speedy trial. 
was 
Section 2 of the bill does not change the law, but merely trans- 
fers a sentence now in Section 59 to Section 59A where it belongs. 
‘t. 
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A bill on this subject (H. 486 of 1948) was referred to the Coun- 
cil by Resolves of 1948, Chapter 6. The Council recommended 
a revised draft in its 24th report in that year and again in its 
25th report in 1949. It was favorably reported in 1950 and passed 
the House and ordered to a 3rd reading in the Senate but failed 
of passage. We again recommended it in the 26th and 27th re- 
ports. In 1951 it was substituted in the House for an adverse 
committee report but failed again in the Senate. We recom- 
mended it again in the 28th report with additional explanation 
(see pp. 30-31). The procedure is familiar in the Federal Courts 
and in other states. 


INTERLOCUTORY REPORTS IN CRIMINAL CASES 


In the 28th report (in 1952 pp. 32-35) we explained the history 
of the statutes providing that a justice of the Superior Court may 
in civil cases report in advance of trial a question whether his ruling 
on an important question of law is right or wrong before the parties, 
witnesses and the public are subjected to the ordeal and waste of 
time and expense of a long trial. We pointed out that the justices 
of the Supreme Judicial Court could do this in both civil and crim- 
inal cases in the 19th century when they tried criminal cases and 
continued 


“. . .With the expansion of law in many directions and the fact that all 


criminal trials were transferred from the Supreme Judicial Court to the Supe- 
rior Court many years ago, we think the authority which a justice of the Su- 
preme Court formerly had should also be given to the Superior Court justices 
who now have the responsibility of conducting criminal trials. It would seem 
that they should have authority expressly recognized by statute, to deal with ex- 
ceptional cases and prevent the possible injustice of a protracted trial (lasting 
perhaps weeks or months and delaying other trials) by a carefully prepared 
interlocutory report, where the judge considers that justice to the Common- 
wealth and the defendant calls for a decision whether his ruling on a decisive 
question of law is right or wrong before everyone involved is subjected to 
the ordeal of a long trial. Excessive use of such interlocutory reports by trial 
judges can be readily checked by the sound judicial discretion of the Supreme 
Court in criminal cases as it is in civil cases... . 


“When such authority and discretion exists, as it should, in the trial judge 
in civil cases, we see no reason why it should not exist in criminal cases in 
which a man’s life, liberty or reputation may be involved.” We again recom- 
mend the following: 

DRAFT ACT 


Chapter 278 of the General Laws is hereby amended by inserting after 
section 30 a new section 30A as follows: 
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Section 30A. If prior to the trial of a person in a criminal case in the 
Superior Court, a question of law arises which in the opinion of the presiding 
justice, is so important or doubtful as to require the decision of the Supreme 
Judicial Court thereon before trial, in the interest of justice, he may report 
the case so far as necessary to present the question of law arising therein; and 
thereupon the case shall be continued for trial to await the decision of the 
Supreme Judicial Court. 


SPECIFIC PERFORMANCE 

In our report of 1951 (and again in our 28th report in 1952, p. 
26) we recommended an act to clarify the law relating to the specific 
performance of contracts. This suggestion was not adopted. Our 
reasons were stated in full in that report pp. 9-13 and for those 
reasons incorporated herein by reference we again recommend the 
act thus submitted, with a clause inserted (to avoid misunderstand- 
ing) that the act shall not apply to contracts for purely personal 
service such as a contract by a singer to sing or other similar purely 
personal service. Such services obviously differ from contracts to 
secure, or complete and deliver a car, or machine or other things. 
We recommend the following: 


DRAFT ACT 


Chapter 214 of the G.L. is hereby amended by inserting after Section 1 
a new section 1A as follows: 


Section 1A. The fact that the plaintiff has a remedy at law for damages 
shall not bar a suit in equity for specific performance of a contract other than 
one for purely personal services if the court finds that no other existing remedy 
or the damages recoverable thereby are in fact the equivalent of the perform- 
ance promised by the contract relied on by the plaintiff and the court may 
order specific performance if it finds such remedy to be practicable. If per- 
formance is not decreed, damages may be determined in the proceeding, and 
if the defendant claims a jury on that issue, the issue shall be framed and 
referred for jury trial. 


TELEVISING AND BROADCASTING TESTIMONY 


In our last report (1952) we called attention to a resolution of 
the American Bar Association, 


“That the American Bar Association condemns the practice of television 
and broadcasting the testimony of witnesses when called before investigating 
committees of Congress and recommends that appropriate action be taken to 
restrain or prevent it. 


The New York legislature, by chapter 241 of the acts of 1952, 
provided, 
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“ “No person, firm, association or corporation shall televise, broadcast, take 
motion pictures or arrange for the televising, broadcasting, or taking of motion 
pictures within this state of a proceeding in which the testimony of witnesses 
by subpoena or other compulsory process is or may be taken, conducted by a 
court, commission, committee administrative agency or other tribunal in this 
state. 

“Any violation of the section shall be a misdemeanor. 

“*This act shall take effect immediately.’ ” 


We think not only that somewhat similar legislation should be 
enacted in Massachusetts but that it should contain the additional 
protection for the witness of the right to refuse to testify under 
such conditions so that he can protect himself and that no adverse 
inference, implication or comment should be made as to such refusal. 


However much the public may enjoy the spectacle, experienced 
judges and lawyers know that the ordeal of witnesses, and we mean 
honest witnesses, in being examined by lawyers or others is often 
a severe ordeal under any circumstances. They are often unaccus- 
tomed to such proceedings and are shy, nervous and frightened and 
uncertain. This is, of course, intensified when they are made con- 
scious of being spectacles in a public drama on the screen or on the 
air. It is not in the tradition of American justice. We think it 
should be stopped and that Massachusetts should prevent it before 
it begins here and help to lead the way to better practice. We again 
recommend the following: 


DRAFT ACT 


Chapter 268 of the General Laws is hereby amended by adding at the end 
thereof the following new sections: 


Section 39. No person, firm, association or corporation shall televise, broad- 
cast, take motion pictures or arrange for the televising, broadcasting, or taking 
of motion pictures within the Commonwealth of any proceedings in which 
the testimony of witnesses is or is to be taken, before a legislative, judicial or 
executive body or other public agency or tribunal. Violation of this section 
shall be punishable by a fine of one thousand dollars or a sentence to jail or 
the house of correction for not more than one year. 


Section 40. No such body, agency or tribunal conducting such a proceeding 
in this Commonwealth, nor anyone on its behalf shall require or permit any 
person to testify before televising, broadcasting or motion picture instruments 
or apparatus in operation. Any person may of right refuse to testify before 
such instruments or apparatus and no proceedings for contempt or other 
adverse proceedings shall be taken against him for such refusal nor shall such 
refusal be commented on or made the basis of any inference whatever adverse 
to the person so refusing. 


Sections 39 and 40 may be enforced by proceedings in equity. 
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HOUSE 2377 TO RESTRICT THE AUTHORITY OF THE 
ATTORNEY GENERAL AND DISTRICT ATTORNEYS 
TO AUTHORIZE WIRE TAPPING 
(Referred by Resolves, Chapter 32) 

We do not recommend this bill. 


The present law (Section 99 of Chapter 272 of the General Laws) 
provides: 


“Section 99. Eavesdropping—Whoever, except when authorized by written 
permission of the attorney general of the commonwealth, or of the district 
attorney for the district, secretly overhears or attempts secretly to overhear, 
or to have any other person secretly overhear, any spoken words in any build- 
ing by using a device commonly known as a dictagraph or dictaphone, or how- 
ever otherwise described, or any similar device or arrangement, or by tapping 
any wire, with intent to procure information concerning any official matter 
or to injure another, shall be guilty of the crime of eavesdropping and shall 
be punished by imprisonment for not more than two years or by a fine of 
not more than one thousand dollars, or both.” (1920, 558, ss 1.) See Com. v. 
Publicover, 327 Mass. 303. 


Section 1 of the bill (H. 2377) would insert the words: 


“pursuant to an order issued by a justice of the Supreme Judicial or Su- 
perior Court as provided in Section ninety-nine A” and Section 2 would insert 
a new section 99A as follows: 


Section 99A. An order for the interception of telegraphic or telephonic 
communications may be issued by any justice of the supreme judicial or 
superior court upon oath or affirmation of the attorney general of the com- 
monwealth or of the district attorney for the district that there is reasonable 
ground to believe that evidence of crime may be thus obtained and identifying 
the particular telephone line or means of communications and particularly 
describing the person or persons whose communications are to be intercepted 
and the purpose thereof. In connection with the issuance of such an order, 
the justice may examine on oath the applicant and any other witness he 
may produce for the purpose of satisfying himself of the existence of reason- 
able grounds for the granting of such application. Any such order shall be 
effective for the time specified therein, but not for a period of more than 
three months, unless extended or renewed by the justice who signed and issued 
the original order, upon satisfying himself that such extension or renewal is 
in the public interest. Any such order, together with the papers upon which 
the application was based, shall be delivered to and retained by the applicant 
as authority for intercepting or directing the interception of the telegraphic 
or telephonic communications transmitted over the instrument or instruments 
described. A copy of such order shall be impounded by the justice issuing the 
same. 
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This bill would “hamstring” the public law enforcement officers 
in investigating crime at a time when organized criminals, through- 
out the country, are violating every law of God and man, by murder, 
robbery, rape, kidnapping, treason, ete. See “Murder Ine.” by 
Feder and Turkus (reviewed in the 38 Mass. Law Quarterly No. 1, 
April 1953 p. 86); “Terror in the Streets” by Howard Whitman; 
“In the Reign of Rothstein” by Donald Henderson Clarke. It would 
give offenders a still better chance for every form of criminal activity 
against law-abiding citizens with less fear of detection, thus leaving 
the people still more unprotected by their laws. 


It has been said that “wire tapping” is “dirty business.” That 
is true enough for people who mind their own business and think 
that others should also; but to magnify it into a legal principle as 
to criminal law enforcement seems to us a violation of common 
sense in our modern age of mechanical devices. The protection 
of individual privacy in a man’s house has been a sound American 
principle ever since the pre-revolutionary days of the 18th century; 
but that principle did not extend to conversations with persons 
outside of the house by means of a mechanical device. There were 
no such devices then. Today we have them. The protection of 
society seems to us to demand that a person who makes use of 
such devices to converse with persons outside the house must take 
his chances of being overheard by law enforcement officers just as 
he does if he converses with someone outside his house without a 
telephone. We have never heard it suggested that there was any- 
thing wrong or unreasonable in even a private citizen’s listening to 
a conversation of persons who are planning illegal activities on 
Boston Common, if he happens to be near enough, and reporting it 
to proper authorities. On the contrary the public is constantly 
urged to acquire and report such information. 


Thus far we have discussed the matter from the point of view of 
common sense as we see it. We think that we should also point out 
that during the past 20 years or so there have been great differences 
of opinion among the judges on the Federal and State courts with 
resulting confusion as to the meaning and effect of Section 605 of 
Title 47 of the United States code which penalizes wire-tapping 
entirely. There has been much discussion, not only in opinions, but 
in articles in legal periodicals, partly due to the somewhat dramat- 
ical phrase “dirty business” used by Mr. Justice Holmes in a dis- 
senting opinion in Olmstead v. U. S., 277 U.S. 438. 


The present Massachusetts act (Section 99) which H. 2377 seeks 
to change, differs from the Federal act in allowing the Attorney 
General and District Attorneys to authorize wire-tapping, as we 
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S believe they should be allowed. This Massachusetts practice 
\- finds support in various volumes and, especially, in comments by 
r. the late Dean Wigmore, the distinguished author of the standard 
Vv work on “Evidence”, and of Hon. Augustus Hand of the Second 
1, Cireuit Court of Appeals. 
l; 
id Dean Wigmore said: 
Ly As to the “unethical” aspect, it suffices to note that Holmes, J., in his 
ig dissent (which is a model of Saxon English and pointed brevity) refers to 
this act of wire-tapping as “dirty business”. But so is likely to be all appre- 
hension of malefactors. Kicking a man in the stomach is “dirty business”, 
at normally viewed. But if a gunman assaiis you, and you know enough of the 
1k French art of “sabotage” to kick him in the stomach and thus save your life, 
as is that “dirty business” for you? If your telephone number is 2441, and an 
mn intending burglar, plotting to enter your house is given your number at Cen- 
an) tral by error for 2414, and you at the telephone hear with amazement the 
an start of his conversation with his co-conspirator, is it “dirty business” for you 
y; to continue to overhear his plot to the end? No, no. Ordinarily no gentle- 
ns man listens to another gentleman’s private conversation. But we respectfully 
re decline to agree that it is “dirty business” for a gentleman to overhear de- 
of liberately a conversation held by a professed law-breaker in the process of 
of doing his unlawful act. 
ke “So much for the ethics of the case. 
as 
+ “The application of the terms of the Fourth Amendment (as to search and 
\y- seizure) may be based on its literal words, or on its purpose and policy. 
to “On the literal words, the overhearing of a conversation at a physical 
on distance is neither a search nor a seizure of him or his premises. This con- 
r it clusion need not be labored. 
tly “On the purpose and policy of the Amendment, ... we wonder how many 
of either counsel or judges have ever read in full the original opinion on 
of which the whole principle is based, viz., the opinion of Lord Camden, Chief 
out Justice, in the year 1762, in Entick v. Carrington (Howell St. Tr. XLX, 
ces 1029). It is a very healthy, sturdy opinion, and ought to satisfy all lovers 
ith of liberty and dreaders of bureaucratic oppression. Yet there is nothing in 
of its description of the evils of search and seizure which would make one apply 
ing the description to the act of wire-tapping.” 
but The same might be said of the famous case of the writs of assist- 
at- ance in Massachusetts in 1761 which led to the 4th amendment 
dis- and the 12th article of the Massachusetts Bill of Rights. 
alia In US. v. Polakoff 112 Fed. 2nd 888 Judge Hand, while concur- 
as ring in the opinion as to Section 605, Title 47 of the code be- 
we *See Wigmore on Evidence, 3r ed. vol. 8, section 2184a pp. 50-51. 
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cause he felt, reluctantly, bound by the opinion of the Supreme 
Court in Nardome v. U. 8. 302 U. 8. 379 and other cases, said— 

“I am convinced that prohibition of the use of wire taps to detect the activi- 
ties of criminals who choose to conduct their negotiations by means of the 
telephone, imposes great, and at times, insurmountable obstacles upon prose- 
cuting authorities in the detection and prosecution of crime, nor do I see 
the fundamental difference between evidence obtained in this way and by many 
other methods of detection which I suppose to be permissible. 

“In the face of the foregoing Supreme Court decisions any remedy must 
rest with Congress who, in my opinion, can constitutionally permit wire- 
tapping by government authorities. . . ” 

See also the dissenting opinion of Mr. Justice Sutherland in 
Nardome v. U. 8. 302 U.S. 379 at pp. 385-387 which he closes with 
the following statement: 

“In the light of the deadly conflict constantly being waged between the 
forces of law and order and the desperate criminals who infest the land, we 
well may pause to consider whether the application of the rule which forbids 
an invasion of the privacy of telephone communications is not being carried . .. 
to a point where the necessity of public protection against crime is being sub- 
merged by an overflow of sentimentality.” 


We think H. 2377 should be opposed in the public interest. 


EXCEPTIONS BY THE COMMONWEALTH 
IN CRIMINAL CASES 


In Massachusetts the only way in which the people of the com- 
monwealth can find out what the law is in criminal cases and 
whether it has been properly applied in a particular case is from 
the opinions of the Supreme Judicial Court in cases appealed by 
the defendant. The commonwealth is not allowed, in case of an 
acquittal or other decision of the trial court against the govern- 
ment, to carry the case to the supreme court by appellate pro- 
ceedings. In days of modern “organized crime” and nation-wide 
agitation about the prevalence of crime and the escape of alleged 
criminals through legal proceedings we see no sufficient reason why 
this ancient rule should be retained in full as it seems to be against 
the public interest in the administration of justice. All trial judges 
who have to act quickly in the many cases civil or criminal which 
come before them whether with or without a jury make mistakes 
sometimes and it is to correct such mistakes and declare the law 
correctly that the Supreme Judicial Court exists. We see no reason 
why the right of appeal in a criminal case should be a “one way 
street” so that a dangerous criminal can escape because a judge 
makes a mistake. That this appears to have been the view of Chief 
Justice Shaw, see his opinion in Com. v. Cummnigs, 3 Cush. 212. 
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In many of the other states appellate proceedings by the gov- 
ernment are allowed in varying degrees. There has existed for 
more than half a century in Connecticut the following statutory 
provision. 


The Connecticut Statute as quoted and sustained in 302 US. 
at p. 321 provides 


“Section 6494 [now Section 8812 of the Revision of the General Statutes of 
1949]. Appeals by the state in criminal cases. Appeals from the rulings and 
decisions of the superior court or of any criminal court of common pleas, 
upon all questions of law arising on the trial of criminal cases, may be taken 
by the state, with the permission of the presiding judge, to the supreme court 
of errors, in the same manner and to the same effect as if made by the accused.” 


This statute was held valid by the Connecticut court in 1894 in 
State v. Lee, 65 Conn. 265 and subsequent cases and by the Supreme 
Court of the United States in Palko v. Connecticut 302 U. 8. 319 
in which the court established its validity. The practice under it 
is described by Chief Justice Wheeler in State v. Carabetta, 106 
Conn. 114 at 116. 


A statute of Vermont (G.L. 2598) was given the same effect 
and upheld as constitutional in State v. Felch, 92 Vt. 477; 105 
Atl. 23. 


The objection that has been raised in the past has been that a 
new trial because of errors of law would place the defendant in what 
is known to the law as “double jeopardy.” 


This objection was answered in a minority opinion by Mr. Justice 
Holmes, concurred in by Justices White and McKenna, in 1903 in 


Kepner v. U. 8. 195 U.S. at p. 184 (and subsequently approved by 
the court). 


Mr. Justice Holmes said, 


“... it seems to me that logically and rationally a man cannot be said 
to be more than once in jeopardy in the same cause, however often he may be 
tried. The jeopardy is one continuing jeopardy from its beginning to the 
end of the cause. Everybody agrees that the principle in its origin was a rule 
forbidding a trial in a new and independent case where a man already had 
been tried once. But there is no rule that a man may not be tried twice in the 
same case. It has been decided by this court that he may be tried a second 
time, even for his life, if the jury disagree, United States v. Perez, 9 Wheat. 
579; see Simmons v. U. S., 142 U. S. 148; Logan v. United States, 144 U. S. 
263; Thompson v. United States, 155 U. S. 271, or notwithstanding their 
agreement and verdict, if the verdict is set aside on the prisoner’s exceptions 
for error in the trial. Hopt v. People, 104 U. S. 631, 635; 110 U. S. 574; 
114 U.S. 488, 492; 120 U. S. 430, 442; United States v. Ball, 163 U. S. 662, 
672. He even may be tried on a new indictment if the judgment on the first 
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is arrested upon motion. Ex parte Lange, 18 Wall. 163, 174; 1 Bish. Crim. 
Law (5th ed.), s. 998. I may refer further to the opinions of Kent and Curtis 
in People v. Olcott, 2 Johns. Cas. 301; 8. C., 2 Day, 507, n.; United States 
v. Morris, 1 Curtis, 23, and to the well-reasoned decision in State v. Lee, 65 
Connecticut, 265. 

“Tf a statute should give the right to take exceptions to the Government, 
I believe it would be impossible to maintain that the prisoner would be pro- 
tected by the Constitution from being tried again. He no more would be put 
in jeopardy a second time when retried because of a mistake of law in his 
favor than would he when retried for a mistake that did him harm. It cannot 
matter that the prisoner procures the second trial.” 


After referring to this opinion in Palko vy. Connecticut (above 
cited) at p. 323, the court, in the opinion by Mr. Justice Cardozo, 
discussed the provisions of the Federal constitution and cited 
Snyder v. Massachusetts, 291 U. 8. 97, in which the court said 
(at p. 105), 

“The Commonwealth of Massachusetts is free to regulate the procedure of 
its courts in accordance with its own conceptions of policy and fairness unless 
in so doing it offends some principle of justice so rooted in the traditions and 
conscience of our people as to be ranked as fundamental. Twining v. New 
Jersey, 211 U.S. 78, 106, 111.” 


The court concludes that the Connecticut statute merely provides 
that “there shall be a trial free from the corrosion of substantial 
legal error.” 

“Does it violate those fundamental principles of liberty and justice which 
lie at the base of all our civil and political institutions? The answer must be 

“m0-. 


And the statute was sustained. 


OTHER ACTS 


The Federal Act 
The Federal Act (U.S. code Title 18 s. 3731) provides for appeals 


direct to the Supreme Court from a district court in the following 
instances: 


“From a decision or judgment setting aside or dismissing any indictment 
or information or any count thereof where such decision or judgment is based 
upon the invalidity or construction of the statute upon which the indictment 
or information is founded. 


“From a decision arresting judgment of conviction for insufficiency of the 
indictment or information where such decision is based upon the invalidity or 
construction of the statute upon which the indictment or information is founded 

“From the decision or judgment sustaining a motion in bar, when the 
defendant has not been put in jeopardy 
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“An appeal may be taken by and on behalf of the United States from the 
district courts to a court of appeals in all criminal cases, in the following 
instances 

“From a decision or judgment setting aside or dismissing any indictment or 
information or any count thereof except” (where direct appeal to Supreme 
Court) 

“From a decision arresting a judgment of conviction except” (where direct 
appeal to Supreme Court) 

“Pending the prosecution and determination of the appeal in the foregoing 
instances, the defendant shall be admitted to bail on his own recognizance.” 


THE MODEL DRAFT OF MODEL CRIMINAL CODE OF AMERICAN 
LAW INSTITUTE OF 1930 (before the Palko case was decided) was 

“Section 428. Appeal by State (Commonwealth or People.) 

An appeal may be taken by the State (Commonwealth or People) from: 

(a) An order quashing an indictment or information or any count thereof. 

(b) An order granting a new trial. 

(c) An order asserting judgment. 

(d) A ruling on a question of law adverse to the State (Commonwealth 
or People) where the defendant was convicted and appeals from the judgment. 

(e) The sentence, on the ground that it is illegal.” 


For the various statutes see page 1203 of the “Model Code” containing 7 
pages of notes from all the states and the United States. 


The members of the Council are divided on the advisability of 
adopting the Connecticut practice to its full extent but they are 
unanimous in recommending government exceptions on the ques- 
tions of law whether an indictment or information has been legally 
quashed or dismissed; whether a case has been illegally taken from 
the jury and a verdict directed for the defendant, and whether an 
illegal sentence has been imposed, and to that end recommend 
the following 

DRAFT ACT 


Section 31 of chapter 278 of the General Laws as amended by the chapter 


384 of the acts of 1953 is hereby amended by adding at the end thereof the 
following sentence. 


“Exceptions upon questions of law arising on the quashing or dismissing 
by the court of an indictment or information; a directed verdict for the 
defendant; or an illegal sentence may be taken by the Commonwealth in a 
criminal case in the same manner and to the same effect as if taken by the 
defendant and when so taken shall be governed by this section. Pending the 


prosecution and determination of the exceptions the defendant shall be ad- 
mitted to bail on his own recognizance.” 


The provision for release on the defendant’s own recognizance is 
similar to that in the Federal Statute already quoted. 
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8S. 278 TO MAKE ILLEGAL THE USE OF A TELEPHONE 
TO PLACE OR REGISTER BETS 
(Referred by Resolves Chapter 22 
This bill provides— 
“Chapter 271 of the General Laws is hereby amended by inserting after 
section 17 the following section:— 
“Section 17A. Whoever uses a telephone for the purpose of placing or 
registering bets, or buying or selling of pools, upon the result of a trial or 
contest of skill, speed or endurance of man, beast, bird or machine or upon 


the result of an athletic game or contest, shall be punished by imprisonment 
in the state prison for three years.” 


We do not recommend this bill. 

To penalize the use of a telephone merely by gamblers while all 
other offenders, such as murderers or kidnappers, can use it freely, 
does not seem to us sound legislation. 


JURY COMMISSIONERS IN A LIMITED DISTRICT 


In the 23rd and 24th reports (in 1948) the Council described 
the system of jury selection in Ohio and recommended an act to 
provide for two jury commissioners and assistants to list and draw 
jurors in a district comprised of the counties of Middlesex, Suffolk 
and Norfolk. The reasons for the proposal were stated in the 
24th report with an account of the discussions here and elsewhere 
after the “jury fixing” exposures of the early thirties. We still 
believe that the reasons in the 24th report pp. 19-23 are sound and 
renew the recommendation of the draft act printed in that report 
on pages 23-26 incorporated herein by reference. 


CLAIMS AGAINST ESTATES 
It has been called to our attention that there is need of slight 
amendments of Chapter 197 of the General Laws to protect execu- 
tors and administrators from liability for certain claims against 
estates of which they have no notice when distributing the estate 
after the expiration of one year from the approval of their bonds 
as provided in that chapter. 


Section 9 of that chapter 197 as amended by St. 1931 Ch. 417 
(following a recommendation of the Council in its 6th report— 
pp. 21-22) and further by St. 1933 Ch. 221 sec. 4 now provides 
that an executor or administrator “shall not be held to answer to 
an action .. . which is not commenced within one year from the 
time of his giving bond . . . or to such an action which is com- 
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menced but not entered within said year unless before the expira- 
tion thereof the writ .. . has been served by delivery in hand... 
or a notice . . . filed in the proper registry of probate.” 


These words also appear in the section as further amended 
by sec. 4 of Ch. 221 of the Acts of 1933. The clause “or to such 
action which is commenced Sut not entered” was not in the draft 
submitted in the 6th report of the Council. 


As the matter now stands, under Parker v. Rich, 297 Mass. 
111 and Gray v. Dahl, 297 Mass. 260, if, before the end of the 
year, an action is “commenced”, meaning by that the delivery: of 
the writ to an officer with instructions to make service, but the 
writ is not served, or notice filed, before the end of the year, 
even if the suit is “entered”, before or after the end of the year, 
the fiduciary is subjected to the risk that an action is pending 
of which he does not know and which is not caught by what is 
now G. L. Ch. 197, sec. 9, as amended by Acts 1931 Ch. 147 and 
Acts 1933 Ch. 221 sec. 4, unless he inquires of all officers who 
might have writs to serve on him. 


Section 10 permits the prosecution of claims after the expira- 
tion of the year upon a bill in equity seeking such relief and 
protects the executor or administrator as to any distribution 
made before the bill is filed. As the bill may be filed without 
prior notice to the fiduciary and may be filed in any one of a 
number of counties, there is presented an unnecessary risk to the 
fiduciary, which should be eliminated. 


We therefore recommend the following 


DRAFT ACT 


Sec. 1. Section 9 of Chapter 197 of the Gen. Laws as most recently 
amended by Sec. 4 of Chap. 221 of the Acts of 1933 is hereby further amended 
by striking out the words “but not entered” in the two places where they 
appear. 

Sec. 2. Section 10 of said chapter is amended by striking out the same and 
substituting therefore the following (new words printed in italics) : 

“Sec. 10. If the Supreme Judicial Court, upon a bill in equity filed by 

a creditor whose claim has not been prosecuted within the time limited by the 
preceding section, deems that justice and equity require it and that such 
creditor is not chargeable with culpable neglect in not prosecuting his claim 
within the time so limited, it may give him judgment for the amount of his 
claim against the estate of the deceased person, provided forthwith upon the 
filing of the bill a notice like that provided in the preceding section has been 
filed in the Registry of Probate for the county tn which the estate is being 
administered ; but such judgment shall not affect any payment or distribu- 
tion made before the filing of such bill and notice.” 
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H. 1011 FOR AN ADMINISTRATOR FOR THE COURTS 
AND AN ANNUAL CONFERENCE OF JUDGES 
(Referred by Resolves Chapter 20) 

This bill reads: 


An ACT TO IMPROVE THE JUDICIAL SYSTEM BY PROVIDING FOR AN ADMINISTRATOR 
FOR THE COURTS AND FOR AN ANNUAL CONFERENCE OF JUDGES. 


Chapter 211 of the General Laws is hereby amended by adding the following 
new sections :— 


Section 24. There shall be an administrator for the courts who shall be 
appointed by the chief justice of the supreme judicial court and shall hold 
office at the pleasure of the appointing power. He shall receive from the com- 
monwealth a salary to be fixed by such chief justice, with the approval of the 
governor and council. 


Section 25. The administrator for the courts, with the approval of the chief 
justice of the supreme judicial court, shall appoint and fix the compensation 
of such assistants as are necessary to enable him to perform the powers and 
duties vested in him. During his term of office or employment, neither the 
administrator nor any assistant shall engage directly or indirectly in the 
practice of the law in any of the courts of this commonwealth. 


Section 26. The administrator for the courts shall, under the supervision 
and direction of the supreme judicial court:— 


(a) Examine the administrative methods and systems employed in the 
offices of the clerks of the courts and make recommendations for the improve- 
ment of the same; 

(b) Examine the state of the dockets of the courts and determine the need 
for assistance by any court; 

(c) Make recommendations to the chief justice of the supreme judicial 
court relating to the assignment of judges where courts are in need of assistance 
and carry out the directions of said chief justice as to the assignments of 
judges where the courts are in need of assistance; 


(d) Collect and compile statistical and other data and make reports of the 
business transacted by the courts and transmit the same to the supreme ju- 
dicial court to the end that proper action may be taken in respect thereto; 

(e) Prepare and submit budget estimates of appropriations necessary for 
the maintenance and operation of the judicial system and make recommenda- 
tions in respect thereto; 

(f) Draw all requisitions for the payment out of public moneys appropri- 
ated for the maintenance and operation of the judicial system; 

(g) Collect statistical and other data and make reports relating to the 
expenditure of public moneys, state and local, for the maintenance and opera- 
tion of the judicial system; 

(h) Obtain reports from clerks of courts in accordance with law or rules 
adopted by the supreme judicial court on cases and other judicial business in 
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which action has been delayed beyond periods of time specified by law or 
rules of court, and make report thereof to the supreme judicial court; 

(i) Formulate and submit to the supreme judicial court recommendations 
of policies for the improvement of the judicial system; and 


(j) Attend to such matters as may be assigned by the supreme judicial 
court. 


Section 27. The judges, clerks of the courts and all other officers, state and 
local, shall comply with all requests made by the administrator or his assistants 
for information and statistical data bearing on the state of the dockets of such 
courts, and such other information as may reflect the business transacted by 
them and the expenditure of public moneys for the maintenance and operation 
of the judicial system. 


Section 28. The supreme judicial court may provide by rule or special 
order for the holding of an annual conference of the judges of the courts and 
of invited members of the bar, for the consideration of matters relating to 
judicial business, the improvement of the judicial system and the administra- 
tion of justice. Each judge attending shall be entitled to be reimbursed for 
his necessary expenses to be paid from appropriations made for such purposes. 


Section 29. Notwithstanding the provisions of any law to the contrary, 
the assignment of the judges of any of the courts of the commonwealth shall 
be subject to the approval of the chief justice of the supreme judicial court. 


Section 30. The provisions of the foregoing six sections shall apply to all 
the courts of the commonwealth. 


We do not recommend this bill. 


We are aware of the increasing number of studies in recent years 
throughout the nation dealing with the administrative business of 
courts which were given impetus by the Acts of Congress author- 
izing the Federal Rules and creating the Administrative Office 
of the United States Courts and the notable reorganization of the 
courts and their administrative system in New Jersey. The New 
Jersey system is most recently described by Mr. Willard G. 
Woelper (who served as Administrative Director of the Courts 
of New Jersey from 1948 through 1952) in an article on the 
“Work of the Modern Administrator of Courts’’.* 


The proposed bill (H. 1011 printed above) is based on a Model 
Act prepared and approved by the Conference of Commissioners 
on Uniform State Laws in 1948. 


While the creation of the Office of an Administrator for the 
Courts appears to have merit, consideration of this bill should, in 
our opinion, be preceded by a detailed study of the administrative 
problems of our courts and the powers they now have to regulate 


* See the Annals of the American Academy of Political and Social Science for May 1953, 
pp. 147-158. 
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the conduct of their own business for the purpose of determining 
whether this proposal is adapted to or needed in the administration 
of justice in the Commonwealth. 


Suggestions for unification of courts and of their administration 
are not new in this Commonwealth. They were submitted to, 
and considered by, the Judicature Commission thirty-four years 
ago in 1919-20 and were discussed in their 2nd report (House 
Document 1205 of 1921, reprinted in six Mass. Law Quarterly, 
No. 2, pp. 22-25). On page 23, that Commission said, “We are 
dealing with a system for the administration of justice in an old 
Commonwealth where, whatever may have been the defects of 
the system, the personal character and ability of most of the 
individuals who have held judicial office have, on the whole, made 
the system work, as modified from time to time during a period of 
one hundred and forty years, in such a way as not only to retain 
the respect of the community, but to give the State a distinguished 
position in the minds of all thorough students of civil government. 


“It must be remembered that in the development of a judicial 
system sudden changes of a very radical character suggested by 
logical theories of efficiency are not easily effected, and that, even 
if adopted, there might follow in practice unexpected and unde- 
sirable results from the disturbance of local conditions, traditions 
and prejudices effected by changes, the reason for which would not 


be generally understood or agreed upon by the bar or by the 
public.” 


We now turn to a more detailed examination of H. 1011. 


The proposed administrator in H. 1011 would, in effect, be (or 
be considered) a dictator, for certainly the Chief Justice of the 
Supreme Judicial Court or that Court could not devote the 
necessary time to his supervision and direct and also maintain the 
high standard of the judicial service of the court. It would seem 
that the administrator would take over the duties of the Judicial 
Council, the Administrative Committee of the District Courts and 
the Administrative Committee of Probate Courts. The existence 
of those bodies would seem no longer necessary or justified under 
the proposed bill. One cannot believe that the Chief Justice of the 
Supreme Judicial Court, or that Court, would rubber stamp the 
actions of the administrator, and it is doubtful if the Chief Justice, 
or that Court, could find time to do more than that. 


For many years it has been the sound policy of the legislature 
to relieve that Court of duties, not to add to them. Much of its 
original jurisdiction is now in the Superior Court. 
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There are seven paragraphs in the bill specifying the duties of 
the administrator. Under par. B., he is to determine the need of 
assistance by any court. Under par. C., it seems to be intended 
that judges shall be transferred from one court to another. This 
cannot be done respecting certain courts. 

Under par. E he is to prepare budget estimates for the whole 
judicial system, and under par. F he is to draw all requisitions for 
payment out of public moneys for the operation of the judicial 
system. This would interfere with duties of certain judges, clerks 
of courts and district attorneys who are constitutional officers 
whose duties cannot be given to other than constitutional officers. 
It should also affect the duties of County Commissioners. 

Under section 29 the Chief Justice of the Superior Court could 
not assign the Justices without the approval of the Chief Justice 
of the Supreme Judicial Court. 

The administrator is not required to submit his suggestions or 
budgets to the court or justices concerned, although under the 
Federal Act this must be done. He is not required to hold hear- 
ings. Appropriations for the Judicial branch are made by the 
Commonwealth and by the 14 counties. The bill could not be 
effective without amending the Constitution and many statutes. 
We have no way to estimate the cost of the administrator for the 
courts and his assistants. There is no limit as to the number of 
assistants. Note that Sec. 25 mentions “powers and duties vested 
in him.” 

Courts Affected by Bull 


Supreme Judicial Court—1 Chief Justice, 6 Associate Judges 

Superior Court—1 Chief Justice, 31 Associate Judges 

District Courts outside of Suffolk 64, with 2 justices in 3 courts, 
1 justice in each of the others and at least one special justice in 
each court, 2 in many courts and 3 in one court. If all vacancies 
were filled, at the moment there would be 84 special justices in 
these sixty-four courts. 


District Courts in Suffolk 


Municipal Courts of Boston, a chief justice, 8 associate justices 
and six special justices. 


Other courts in Suffolk 8—with 9 justices and 12 special justices 
—at least one in each court. 


Juvenile Court Boston 1, 1 justice, 2 special justices 

Land Court—3 judges 

Probate Courts 14, 23 judges and special judges. 

The bill would affect approximately 90 courts and 269 judges. 
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Judges must comply with requests of administrator for infor- 
mation, ete. If all requisitions for payment for operation of the 
judicial system must be drawn by the administrator (see F. Sec. 
2) would it not be necessary to obtain his approval before any 
expense is incurred? This would affect judges, appointment of 
counsel in capital cases, auditors and masters, witnesses, District 
Attorneys, number of jurors, ete. The bill as submitted could not 
become effective without constitutional amendment. 


Our judicial history and system have differed from those of the 
Federal system or of New Jersey and many other states in its 


system of courts and while we need medicine this bill (aside from 
its details) does not suggest the kind we need at the present time. 


Current Problems 


As to the Superior Court and its congested dockets, the imme- 
diate problem in our opinion, calls not for the creation of the 
administrator provided in this bill, but for other legislation some 
of which we have suggested in this and earlier reports. 


As to the District Courts, the Council stated in the 8th and again 
in the 10th report (p. 10) in 1934 “all our judicial history is a 
picture of the growth of business crowding work downward toward 
the base of the judicial pyramid . . . and this means that the base 
line must be prepared to receive the load and handle it satis- 
factorily”’. 

This is the reason for the current movement to reorganize the 
district court system with full time judges to improve the work 
of those courts and the public confidence in them. 


The Administrative Committee of the District Courts with its 
long experience since 1922 and its periodical visits to all of the 72 
courts within its field and with its semi-annual circulars of infor- 
mation, suggestions and directions, does more for those courts than 
any administrator, such as is suggested, could accomplish. The 
work of that committee is not as fully realized as it should be. 


No annual conference of judges provided for in s. 28 of the bill 
could compare with the work of that committee or with the 
gradual work of bar committees. 


We have discussed the bill at some length because of its origin 
in serious and well meaning efforts in recent studies. 


A minority report by Mr. Dearborn and Mr. Bartlett is hereto 
annexed. 





—~ -« 65 - 
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As usual, the substance of circular letters of the Administrative 
Committee of the District Court is printed in Appendix A in order 
to keep the annual information as to the work of those courts 
and of that committee available for convenient reference. 

FRANK J. DONAHUE, Chairman 
FREDERIC J. MULDOON, Vice-Chairman 
LOUIS S. COX, 

JOHN E. FENTON, 

JOHN C. LEGGAT, 

DAVIS B. KENISTON, 

FRANK L. RILEY, 

CHARLES W. BARTLETT, 

JOSEPH GOLDBERG, 

FREDERICK M. DEARBORN, JR. 


Minority Report or Mr. DEARBORN AND Mr. BarTuettr on H.1011 


I agree with the action of the Council in voting not to recom- 
mend this bill but I do not agree with all the reasons given for this 
action in the Majority Report. I do not think that an idea which 
has proved successful in other court systems should be discarded 
without first being certain that it can be of no value here. 


Accordingly, it is the recommendation of the undersigned that 
further consideration be given to the administrative problems of 
our courts in order to determine whether the proposal for a court 
administrator can be adapted to, and is needed in, the administra- 
tion of justice in the Commonwealth. Mr. Bartlett joins in this 
minority report. 


F. M. Dearsorn, Jr. 
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APPENDIX A 


Tue District Courts 


(Other than the Boston Municipal Court) 


There are 72 of these courts in addition to the Municipal Court of the City 
of Boston, and eight of them, besides that court, are in Suffolk County. Their 
volume of business appears in the table opposite. The history of the discus- 
sion of these courts since 1876 appears in the Law Society Journal of February 
1945 (also MLQ May 1945, see also list of reports in 20th Report of the 
Judicial Council, page 29 and pp. 86 and 92 of the 22nd report. See also the 
report of the current “Survey” Committee in 37 Mass. Law Quar. No. 4, 
December 1952. As usual the substances of the semi-annual circular letters 
of the Administrative Committee are reprinted below as they contain helpful 
information for those practising in these courts, and also a continuous history 
of the courts and of the work of that Committee. Attention is called to the 
consolidated index of the earlier letters in the 27th report of the Judicial Coun- 
cil pp. 57-61. 


Supplementary to the volume of business for each court in 
1952-3, in the table opposite, a five year comparative table 
appears below. 

District Court Business 1948-1953 


1948 1949 1950 1951 
to to to to 
1949 1950 1951 1952 


Civil Writs Entered .............. 58,697 55,702 51,499 51,496 

Contract 29,737 30,647 27,881 28,124 

15,663 14,547 14,917 15,377 

(Ejectment) . 12,282 9,715 7,892 7,282 
All Other Cases 1,015 793 809 713 700 
Reports to Appellate Division 90 96 84 : 66 
Appealed to Sup. J. Court 15 19 12 11 
Supplementary Process 16,423 18,255 17,664 P 18,738 
Small Claims 54,962 54,229 53,575 58,051 
Criminal Cases Begun ............ 157,988 155,398 161,897 194,324 
Criminal Appeals 3,317 3,453 2: 3,602 
Drunkenness 5 54,679 52,870 2.5e 54,859 
Op. under Inf. Int. Liquor 4,921 5,175 , 5,518 
Total Automobile Cases 52° 68,352 69,665 5,29 96,367 
Int. Liquor Cases 182 206 287 
Juv. Cases under 17 Years... 4,933 5,116 5, 6,200 
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Total Motor Cases Entered.. 13,477 12,456 12,901 
Total Motor Cases Removed 3,065 2,585 2,502 
Neglected Children ................ 795 593 526 
Inquests held . shoes 76 — 55 45 
Parking Tickets returned to 
Clerk’s Offices 298,217 364,080 419,582 513.745 502,733 
Drunkenness Releases by Pro- 
bation Officers . 28,932 27,950 26,391 26,702 27,609 
Insane Commitments . 5,938 5,447 5,686 5,615 5,763 
Total of All Removals to Superior Court 20.0.0... eeeeeee 4,321 


Compare with entries and motor case removals above. 


ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 


Circular Letter of January 8, 1953 


To THE Justices, CLERKS AND PROBATION OFFICERS OF THE District Courts: 


(Following the five year comparative table from 1947-8-1951-2 the letter 
continued.) 


Civil Writs Entered is almost identical, there being 51,496 for the past 
year and 51,499 for the previous year. The actions of contract entered have 
increased from 27,881 to 28,124 and the actions of tort have increased from 
14,917 to 15,377 but this increase has been almost offset by the decrease in the 
entry of summary process cases, commonly called eiectment, from 7,892 to 
7,282. The decrease in the entry of summary process cases would seem to in- 
dicate that the housing situation is generally improving although in some of 
the Suffolk County Courts, the entry of this type case seems to be slightly in- 
creased. The number of cases reported to the Appellate Division decreased 
from 84 to 74 but there was an increase in the number of such cases appealed 
to the Supreme Judicial Court from 12 to 17. The number of supplementary 
process cases is practically the same, being 17,664 for the year 1951 and 17,621 
for 1952. There has been a slight decrease in the number of small claims, there 
being 53,572 for the past year and 54,229 for the previous year. The number 
of criminal cases begun has increased from 161,897 to 177,161. This increase 
is partly caused by a difference in the method of listing cases but principally 
by the parking violations upon which criminal complaints have been made 
by reason of the failure of motorists to take advantage of the non-criminal 
disposition of parking regulations. This is evident from the fact that the 
total automobile cases entered were 85,293 as against 69,655 for the previous 
year. There was an increase of 15,264 criminal cases begun and an increase 
of 15,638 total automobile cases. The increase in the number of parking 
meters in the various cities has undoubtedly contributed to the increase in the 
total number of automobile cases begun notwithstanding the fact that 513,743 
parking tickets were returned to the clerk’s offices as against 419,582 for the 
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previous year. In spite of the large increase in the number of criminal cases 
begun the number of appeals in criminal cases has decreased from 3,453 to 
3,251. The operating under the influence of intoxicating liquor cases increased 
from 5,175 to 5,542 and the comparison of figures for the past five years shows 
a gradual increase in this type case. It must be borne in mind, however, that 
there has been a great increase in the number of automobiles on the road and 
the number of miles driven by motorists during the past few years. There has 
been a gradual decrease in the complaints for drunkenness during the five year 
period, the decrease in the last two years being small as there were 52,557 
cases for the past year as against 52,870 for the previous year. The number 
of drunkenness releases by probation officers has increased slightly from 26,391 
to 26,702. The intoxicating liquor cases, complaints for violations of the al- 
coholic liquor statute, have dropped from 206 to 189. There has been an in- 
crease in juvenile cases from 5,166 for the year 1951 to 5,544 for the past 
year. This latter figure is the largest number of juvenile cases for the past five 
years and may indicate that the problem of juvenile delinquency has not been 
entirely solved. There has also been a slight increase in the number of neglected 
children, there having been 555 for the past year and 526 for previous year. 
The number of inquests has decreased from 55 to 53 and the number of insane 
commitments has decreased from 5,686 to 5,615. The total number of motor 
tort cases entered and the total number removed remain about the same, there 
being 12,985 such cases entered during the past year and 12,901 for the previous 
year of which 2,667 were removed to the Superior Court during the past year 
and 2,582 for the previous year. 


REPORT OF THE DISTRICT COURT SURVEY COMMITTEE 


The District Court Survey Committee comprising officials of the various 
law schools within the Commonwealth has filed its report together with an Act 
embodying its recommendations, which Act we understand will be Senate No. 
247. The Act contemplates eventually full time service for all judges of the 
district courts with a present extension of the number of full time courts with- 
out interfering with the present judicial personnel except in the matter of its 
duties. 

The Administrative Committee has cooperated with the Survey Committee 
in furnishing it all the information that it has requested and in giving it the 
benefit of its experience with the set up and problems of the various district 
courts. Other than to say that the purposes sought to be accomplished by the 
bill are desirable, we feel that we should make no further comment in reference 
to the report and the accompanying bill at this time. 


SIMULTANEOUS SESSIONS 

Ordinarily we would publish the pamphlet containing the number of 
simultaneous sessions allotted to each court and the list of special justices as- 
signed to each court which was last published in January, 1951 effective as of 
January first of that year. However, by reason of the pending legislation which 
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might render such assignments and number of sessions obsolete, we have decided 
is not feasible to publish the pamphlet at this time. 


There have been only occasional requests for additional simultaneous ses- 
sions during the past few years, all of which seemed to be justified by unusual 
circumstances and as in the past, the Committee will always give the matter of 
increasing the allotments attention and consideration. 

The Third District Court of Eastern Middlesex has now been added to 
the three courts having two full time judges. The courts are the District Court 
of Springfield, Central District Court of Worcester and the Municipal Court 
of the Roxbury District. The number of simultaneous sessions that might be 
held in the latter three courts was established as one hundred (100) for the 
calendar year 1952 and the Third District Court of Eastern Middlesex is now 
added to this list so that the number of simultaneous sessions that may be held 
in these four courts for the calendar year 1953 is established at one hundred 
(100). 

The number of simultaneous sessions that may be held in each of the other 
courts for the calendar year 1953 is established by the Committee to be the 
same number as established for the calendar years 1951 and 1952 subject in all 
cases to further change for unusual and adequate cause. 

In view of the frequency with which special justices have been called on 
short notice or in an emergency, judges and clerks should be careful to observe 
the provisions of G. L. Chapter 218, Section 40 as follows: 

“When a special justice holds the court or a session thereof or an 
inquest, or certifies a bill of costs to a county, city or town treasurer, 
that fact, and the fact which gave him jurisdiction, shall be entered 
upon the general records of the court, but need not be stated in the 
record of any case heard by him.” 
This is important particularly in a criminal case. Commonwealth Vs. Fay, 
151 Mass. 380; Commonwealth Vs. Connor, 155 Mass. 134; Commonwealth 
Vs. Brown, 158 Mass. 168. 


RECENT DECISIONS OF THE SUPREME JUDICIAL COURT 


Since our last circular letter the Supreme Judicial Court has handed down 
the following decisions which are of interest to district court officials. 


(Summaries omitted) [329 Mass. 440] 
Mead Vs. Coca Cola Bottling Company, 1952 A. S. 1031. (329 Mass. 440). 
Mullaney Vs. White, 1952 A. S. 1057. (329, 464.) 
Smith Vs. Hiatt et al., 1952 A. S. 1087. (329 Mass. 488.) 


Gentile Vs. Director of the Div. of Employment Security, et al, 1952 A. S 
1101. (329 Mass. 500.) 
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RULES, REQUIREMENTS AND STATUTES RELATING TO PRACTICE 
OF LAW BY CERTAIN COURT OFFICIALS 


As we have frequent inquiries in reference to this subject matter and the 
rules and requirements are sometimes not readily available, we are reprinting 
them here for the convenience of those who may be concerned therewith. 


The Supreme Judicial Court established as of June 30, 1952 the following 
general rule numbered 2 and headed “Administration of Justice”: 


“(1) No justice, special justice, clerk or assistant clerk of a District 
Court shall be retained or employed or shall practice as an attorney 
on the criminal side of any court in the Commonwealth. 


(2) No special justice of a District Court shall be retained or em- 
ployed or shall practice as an attorney on the civil side of his court. 
This paragraph shall not be applicable to a special justice of any Dis- 
trict Court where the population of the district, according to the last 
preceding State or national census, shall be less than twelve thousand.” 


Paragraph 1 of this rule was adopted by the Supreme Judicial Court on De- 
cember 7, 1935 and paragraph 2 was first promulgated on March 1, 1937. 
Paragraph 2 of the present rule substitutes the word “his” before the word 
“court” in the third line thereof for the word “that” in the similar place in 
the original rule. This change tends to clarify paragraph 2 of the rule. Accord- 
ing to the 1950 national census, the District Court of Williamstown, the District 
Court of Dukes County, the Third District Court of Essex (Ipswich), the Dis- 
trict Court of Eastern Franklin (Orange), the District Court of Eastern Hamp- 
shire (Ware), the District Court of Nantucket and the District Court of Win- 
chendon come within the exception provided for in paragraph 2. 


Following are the requirements promulgated by the Administrative Com- 
mitteee of District Courts: 


“REQUIREMENT NO. V. 

(Effective January Ist, 1943) 
On and after the effective date hereof, no Special Justice shall be 
assigned to hear or try a motor tort case if he shall be directly or 
indirectly retained, employed or practice as an attorney in motor tort 
cases.” 

“REQUIREMENT NO. XVII. 

(Effective January Ist, 1944) 
On and after the effective date hereof, no Justice of a District Court 
other than the Municipal Court of the City of Boston shall hear or 
try a motor tort case in any District Court of the Commonwealth if 
he shall be directly or indirectly retained, employed or practice as 
an attorney in motor tort cases.” 
G. L. Chapter 218, Section 17 provides as follows: 
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“A justice, clerk or assistant clerk of a district court shall not be 
retained or employed as attorney in an action, complaint or proceed- 
ing pending in his court, or which has been examined or tried therein; 
and a special justice shall not be so retained or employed in any case 
in which he acts or has acted as justice.” 


G. L. Chapter 218, Section 77A provides that the justices and clerks of 
the District Court of Springfield, Central District Court of Worcester, District 
Court of East Norfolk, Municipal Court of the Roxbury District, First District 
Court of Eastern Middlesex, Third District Court of Eastern Middlesex and the 
Second District Court of Bristol shall devote their entire time during ordinary 
business hours to their respective duties and shall not, directly or indirectly, 
engage in the practice of law. 


In Collins Vs Godfrey, 324 Mass. 574, the court sustained the validity 
of its rule relating to practicing on the criminal side of any court in the 
Commonwealth. It said at page 580: 


“The plaintiff cannot maintain his further contention that the rule 
does not apply to advice given in his office without appearing in court. 
It is well settled that the giving of legal advice and office practice in 
general are included within the practice of law. ***When such advice 
or practice relates to criminal cases it is ‘practice as an attorney on 
the criminal side’ of a court within the meaning of the rule. The reason 
for the rule extends to such practice.” 


NEW JUDGES AND VISITATIONS TO THE COURTS 


In recent months an unusual number of jusices and special justices have 
been appointed to fill existing vacancies. Many of them have been contacted 
by the Committee with an offer of assistance and we have had several inquiries 
from them in reference to problems connected with their official duties which 
we have answered. We wish to take this opportunity to formally welcome them 
to the bench of the district court and to let them know that we will be glad 
to render any assistance we can in matters relating to district court problems 
and procedure. We hope to meet them all during our visits during the coming 
year. 


For the first time we have been able to visit all the courts in the system 
during one calendar year and depending upon our appropriation for expenses, 
we will endeavor to continue this practice. There is no substitute for personal 
contact and acquaintance by the Committee with the various court officials 
who share with us the common purpose of improving the efficiency of the dis- 
trict court system and making the performance of the sometimes difficult and 
unpleasant duties as smooth and agreeable as possible. 


While generally the practice throughout the district courts from a legal 
aspect should be uniform, there are always local and unusual conditions that 
must be considered which the Committee has appreciated and dealt with ac- 
cordingly. We are grateful for the courtesy and consideration that has been 
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shown by all the court officials and trust that they will continue to feel, as we 
believe they now do, that the only object of our Committee is to be helpful. 
FRANK L. RILEY, Chairman 
KENNETH L. NASH 
LEO H. LEARY 
ERNEST E. HOBSON 
ARTHUR L. ENO 


ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 
Circular Letter of August 15, 1953 


To THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE District Courts: 


As the Legislature prorogued earlier than it has for several years, we are 
able to issue our mid-year circular letter more seasonably than it has been 
expedient to do so for some time past. 


The following Acts of 1953 affect directly or indirectly practice in the district 
courts and we suggest that they be read by all the court officials. 


Chap. 89. This Act provides that the maximum fee to be charged by any 
person authorized to take bail in the case of a person arrested for any mis- 
demeanor shall be $3.00. 


Chap. 96. This Act increases the fees of magistrates for examination of 
sureties, approval of bonds, and taking of recognizances. 


Chap. 106. This Act extends the rights of the summary process law to 
owners of land where a purchaser under a written agreement to purchase 
is in possession of the land or tenements beyond the date of the agreement 
without taking title to said land as called for by said agreement. 


Chap. 163. This Act is entitled “An Act further regulating the dismissal 
of complaints in illegitimacy cases.” It amends Section 17 of Chapter 273 
of the General Laws by adding a new provision to said section whereby a 
court, if it becomes satisfied “that it is for the best interests of the child”, 
may dismiss the case and vacate any adjudication of paternity. Before this 
section was amended it provided that if the court certified that adequate pro- 
vision had been made, no further prosecution should be made under sections 
11 to 19, inclusive of said chapter. As amended, the Act provides that no 
further prosecution shall be maintained under any of said sections if the court 
certifies that it is for the best interests of the child. We therefore suggest that 
in all cases it be stated that the court certifies that it is for the best interests of 
the child when dismissing an illegitimacy complaint. 


Chap. 168. This Act increases the ad damnum in civil cases under small 
claims procedure from $50.00 to $75.00. It was approved March 12, 1953. 
By Chapter 277, which was an emergency Act, approved April 22, 1953, 
Chapter 168 became effective on July Ist. 
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Chap. 169. This is an Act relative to defences in actions for false arrest or 
imprisonment. It adds a new section, 94A, to Chapter 231 of the General 
Laws, and provides that “if a person authorized to make an arrest shall have 
probable cause to believe that a misdemeanor for which he may make an 
arrest is being committeed in his presence, such probable cause shall be a defence 
in an action brought against him for false arrest or imprisonment.” 


Chap. 242. This is an Act relative to the admissibility in evidence of 
certain written statements, and amends Section 23A of Chapter 233 of the 
General Laws, by adding at the end of said section “or within such further time 
as the court may allow on motion and notice.” 


Chap. 249. This is an Act entitled “An Act relative to the non-criminal 
disposition of parking violations”. This Act took effect May 1, 1953. The 
changes in the law are too numerous to discuss here. Therefore the Act should 
be carefully read by court officials. 


Chap. 299. This Act provides for a separate penalty for an indecent 
assault on a child, and adds new Section 13B to Chapter 265 of the General 
Laws. It provides that whoever commits an indecent assault and battery on 
a child under the age of fourteen shall be punished by imprisonment in the 
state prison for not more than five years, or in jail for not more than two 
and one-half years, or by a fine of not more than $500.00. 


Chap. 319. This Act abolishes the position of trial justice and takes effect 
on October 1, 1953. 


Chap. 364. This Act provides for sick leave for probation officers in District 
Courts. 


Chap. 366. This is an Act relative to service of process in certain cases 
under the motor vehicle law. 


Chap. 434. This is an Act entitled “An Act relative to rent control.” The 
Act is too long to be discussed here, and we recommend that it be carefully read. 


Paragraph (b) of Section 6 of the Act provides that the district court 
within which is located the controlled housing accommodation concerned shall 
have exclusive original jurisdiction of actions arising out of the provisions of 
Section 7 of the Act. 


This was an emergency law and became effective upon approval June 
2, 1953. 


Chap. 463. This Act defines “non-resident” as used in the laws pertain- 
ing to motor vehicles and authorizes the registrar to make certain determina- 
tions with respect thereto. 


Chap. 478. This Act authorizes the Director of the Division of Fisheries 
and Game to make rules and reguletions relating to the taking of certain fish. 


Chap. 480. Same relating to the hunting of deer. 
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Chap. 481. Same relating to hunting and taking of gray squirrels, hares and 
rabbits. 


Chap. 482. Same relating to the hunting and trapping of mammals. 


Chap. 485. This Act extends the benefits of the present eviction laws 
relating to extensions of time to the surviving spouse, parents or children of 
a deceased tenant at will. 


Chap. 505. This Act relates to the support of minor children by their 
parents. It amends Section 8 of Chapter 273 of the General Laws by adding 
at the end of the following sentence, “The legal duty of the parent or parents to 
support a minor child shall continue notwithstanding the absence of a court 
decree ordering them or either of them to pay for the support of said child and 
notwithstanding any court decree granting custody of such child to another; 
provided, however, that where decree stipulates an amount to be paid by them 
or either of them for said child’s support they shall not be obligated in excess 
of that amount.” This amendment definitely settles some of the questions 
raised by the decision in Broman vs. Byrne, 322 Mass. 578. 


RECENT DECISIONS OF THE SUPREME JUDICIAL COURT 
The following decisions of the Supreme Court covering questions that may 
arise in the district courts have been handed down since our last circular 
letter. 


NEIL VS. HOLYOKE STREET RAILWAY COMPANY, 1952 A. S. 1193. 

This case should be carefully read. It contains an excellent discussion of 
when violation of law is evidence of negligence or is an act of negligence, and 
the rights and obligations of operators of police and fire vehicles upon highways. 


FORCIER VS. HOPKINS, 1953 A. S. 93. 
In this case the court held that the record of a conviction in a case where 


a sentence was imposed and the execution thereof suspended was properly ad- 
mitted to affect the credibility of a witness. 


ROCKLAND-ATLAS NATIONAL BANK OF BOSTON VS. MURPHY, 
1953 A. S. 189. 

This was an action of contract by which the plaintiff sought to recover 
an unpaid balance due on a three hundred dollar promissory note, plus interest 
and attorney’s fee, as provided in the note. The trial judge found that the loan 
was made under Section 90 of Chapter 140 of the General Laws, and the 
Supreme Court held that the plaintiff was not entitled to recover an attorney’s 
fee, inasmuch as said Section 90 determined and limited what should be charged 
for the use of the money. It might be well for judges to read in this connec- 
tion the case of Leventhal Vs. Krinsky, 325 Mass. 336, where it was held, where 
there was no statutory provision against it, a reasonable attorney’s fee could 
be collected. 
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ROSARIO VS. VASCONCELLOS, 1953, A. S. 385. 


This case contains an excellent discussion of what constitutes gross negli- 
gence in the operation of a motor vehicle. 


ALBES VS. BOULANGER, 1953 A. S. 435. 

In this action of contract the judge found for the defendant. The Court 
says, “The sole question of law now argued by the plaintiff arises out of the 
manner in which the judge dealt with the defendant’s first request which reads, 
‘There is no evidence upon which the court can base a finding for the plaintiff’. 
Since the judge took no action on this request, it must be treated as having 
been denied. But this ruling, instead of harming the plaintiff, as he seems to 
argue, was favorable to him, and, in view of the evidence, was the only one 
that could properly have been made; it was not inconsistent with the finding 
for the defendant.” 

BROWN VS. SANDLER, 1953, A. S. 432. 

In this case the Court says, “It is settled that under a declaration with an 
account annexed the plaintiff may recover money due under a special contract 
that has been fully performed.” 

SINGARELLA VS. CITY OF BOSTON, 1953 A. S. 499. (trustee process) 
ROONEY VS. LUDLOW MFG. & SALES SOCIAL & ATHLETIC CLUB, 
INC., 1953 A. 8.11. (Snow and ice notice.) 


COMMITMENTS TO THE REFORMATORIES FOR THE CRIME 
OF LARCENY 

We reprint herewith copy of a letter which was sent to all the clerks of 
the district courts on April 13, 1953. 

The Honorable Reuben L. Lurie, Commissioner of Correction, has re- 
quested our cooperation in the matter of clarifying commitments to the Massa- 
chusetts Reformatory and the Massachusetts Reformatory for Women for the 
crime of larceny. As you know, G. L. Chapter 279, Section 37 provides that 
every warrant for the commitment of a person sentenced by a district court 
or a trial justice shall set forth the statutory name, if any, of the crime for 
which the person was committed, and shall contain a citation of the statute, if 
any, under which the complaint was drawn. G. L. Chapter 279, Section 18, 
as amended by the Acts of 1951, Chapter 134, provides that a female sentenced 
to the reformatory for women for larceny of property exceeding $100 may 
be held therein for not more than five years and if sentenced to said reformatory 
for larceny of property not exceeding $100, she may be held therein for not 
more than two years. A similar provision with respect to sentences to the Massa- 
chusetts Reformatory for the crime of larceny appears in G. L. Chapter 279, 
Section 33, as amended by the Acts of 1952, Chapter 90. 

It is essential that the authorities of these institutions should know at the 
time of commitments thereto for the crime of larceny the maximum period of 
the indeterminate sentence in each case. Accordingly, will you kindly see that 
in commitments to these two institutions for the crime of larceny the mittimus 
made out in accordance wih G. L. Chapter 279, Section 37 reads as follows: 


“Larceny of property of a value exceeding $100” or 








62 JUDICIAL COUNCIL P.D. 144 


“Larceny of property of a value not exceeding $100” 
as the case may be with appropriate citation of the statute under which the 
complaint was drawn. It is also essential that the provisions of G. L. Chapter 
279, Section 35 respecting a copy of the complaint and other information should 
be furnished with the mittimus on conviction of felonies. 

The Committee and other officials concerned will greatly appreciate your 
cooperation in carrying out the foregoing provisions of the statutes. 


ASSIGNMENT OF COUNSEL IN CAPITAL CASES 

As a result of conferences with a Committee of the Boston Bar Association 
on the assignment of counsel and the Rules Committee of the Superior Court 
on May 15, 1953 the Committee promulgated Requirement No. XVIII and 
sent a copy thereof to all of the justices, special justices and clerks of the district 
courts except the Municipal Court of the City of Boston. The Requirement is 
printed below. 

REQUIREMENT NO. XVIII 


(Effective May 15, 1953) 


PROCEDURE REQUIRED IN CAPITAL CASES 

Whether or not a defendant is represented by counsel a plea of guilty 
should not be accepted by the court in a capital case. If a defendant is not rep- 
resented by counsel, he should be advised by the court of his right to be so 
represented and of his right to petition the Superior Court for the assignment 
of counsel to represent him. A petition, of which the following is a copy, should 
forthwith be presented to the defendant for his signature before any further 
proceedings are taken in the case. 


COMMONWEALTH OF MASSACHUSETTS 
ss. District Court of 
COMMONWEALTH 
vs 
PETITION FOR ASSIGNMENT OF COUNSEL 
Now comes the Defendant in the above entitled case and says that 
1. he is charged with a capital crime; 
2. he does not waive examination in the District Court; 
3. he is unable to procure counsel. 
WHEREFORE he prays that 
1. the clerk of the District Court or trial justice certify the charge to 


the Superior Court, and 


2. the Superior Court assign counsel for him (her) in the District Court 


under G. L. (Ter. Ed.) Chapter 276, Section 37A. 


Upon the signing of the petition by the defendant, the clerk of the district 
court shall forthwith transmit the same to the clerk of the Superior Court in 
his county and the examination continued until the assignment of counsel has 
been made and certification thereof received by the clerk of the district court 








P.D. 144 JUDICIAL COUNCIL 63 


or until said petition has otherwise been disposed of in accordance with the 
provisions of G. L. Chapter 276, Section 37A. 


PLATES ON NON-RESIDENT SEMI-TRAILERS 

We have been asked for an interpretation of G. L. Chapter 90, Sections 
3 and 6 as they apply to the privilege of drawing a semi-trailer in this Com- 
monwealth by a non-resident owner without a registration plate on said semi- 
trailer. The question is directed specifically to such vehicles from the state 
of Tennessee. It appears that under the law of that state semi-trailers are not 
required to be individually registered or to have plates attached thereto but 
that the semi-trailer is deemed to be registered when attached to the tractor 
which does bear plates. Under the law of this Commonwealth the semi-trailer 
as well as the tractor is required to be registered and bear a plate. 

In G. L. Chapter 90, Section 1 a trailer is defined as ‘“‘a vehicle used for 
carrying passengers or personal property and having no motive power of its 
own, but which is drawn by, or used in combination with, a motor vehicle”, 
and semi-trailer is defined as “a trailer so designed and used in connection with 
a tractor that some part of the weight of such trailer and that of its load rests 
upon, and is carried by the tractor”, and semi-trailer unit as “a motor unit 
composed of a tractor and a semi-trailer”. In other words a semi-trailer unit 
is a combination of two vehicles, that is, a trailer drawn by a motor vehicle. 


G. L. Chapter 90, Section 3 provides, with certain exceptions that 
“a motor vehicle or trailer owned by a non-resident, who has 
complied with the laws relative to motor vehicles and trailers, 
and the registration and operation thereof, of the state or country 
of registration, may be operated on the ways of this common- 
wealth without registration under this chapter, to the extent, as to 
length of time of operation and otherwise, that, as finally deter- 
mined by the registrar, the state or country of registration grants 
substantially similar privileges in the case of motor vehicles and 
trailers duly registered under the laws and owned by residents of 
this commonwealth;” 


We are informed that the Registrar of Motor Vehicles has made no deter- 
mination that would permit the operation of a trailer or semi-trailer in this’ 
Commonwealth without plates attached thereto although the tractor to which 
such trailer is attached may be duly registered in the state of Tennessee. 
In addition to the so-called reciprocity clause in section 3 above set out, 

the following provision appears in section 3: 

“Every such vehicle so operated shall have displayed upon it 

number plates, substantially as provided in section six, bearing 

the distinguishing number or mark of the state or country in which 

such vehicle is registered, and none other except as authorized by 

this chapter.” 
The said section 6 provides for the conspicuous display on the vehicle of 
number plates furnished by the Registrar except as provided in section 3 which 
permits the display of plates properly issued by another state or country. 
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In view of the fact that no determination has been made by the Registrar 
of Motor Vehicles permitting the operation of a trailer or semi-trailer without 
plates, the tractor of which is registered in the state of Tennessee, it is out 
opinion that such vehicle, when operated in this state, is required to have 
plates attached thereto, either those of the state of Tennessee or the Common- 
wealth of Massachusetts, notwithstanding that under the Tennessee law such 
vehicle is not required to bear plates when attached to a tractor that bears 
plates of the state of Tennessee duly issued by the authorities of that state 
when operated in that state. 


FILING CASES ON PAYMENT OF COSTS 

Recently, we have received criticism respecting the filing of a criminal 
case by a special justice on the payment of costs. It appears that the judge 
accepting a plea of nolo, in a case in which a large minimum fine was prescribed 
by statute, upon the payment of costs in a substantial amount but much less 
than the minimum fine set out in the statute. It has long been the practice in 
this Commonwealth to file a criminal case upon payment of costs after a 
verdict of guilty in a criminal case when the court is of the opinion that 
public justice does not require a sentence. Commonwealth Vs. Dodwican’s 
Bail, 115 Mass. 133 at 136. It has also been customary to follow the same 
procedure when a defendant pleads guilty or nolo contendere. A case cannot 
be placed on file, however, without the consent of the defendant. Marks Vs 
Wentworth, 199 Mass. 44. While the costs imposed are theoretically the costs 
of the prosecution, they have not always been strictly defined in the statute 
The imposition of costs of prosecution as a part of or in addition to a sentence 
upon a defendant found guilty seems to have been authorized although not 
specifically provided for by statute. Wilde Vs. Commonwealth, 2 Metcalf 408 
at 412. Harris Vs Commonwealth, 23 Pick. 280. However, Chapter 328, 
Section 1 of the Acts of 1890 first set out in some detail the items that should 
be included in the expenses of prosecution. This Act was re-enacted without 
substantial change in R. L., Chapter 221, Section 6 and in G. L. (Ter. Ed.) 
Chapter 280, Section 6 where it read as follows: 


“Before imposing a fine as a penalty or part penalty for a crime, 
the court or justice shall determine the reasonable and actual ex- 
penses of the prosecution, including the services of officers and 
witnesses, the detention and support of the defendant and the 
expense of serving a mittimus or other warrant of commitment; 
and may impose a fine, not exceeding the maximum fine prescribed 
for the crime, which shall include the whole or any part of the amount 
of the expenses so found and determined. If the presiding justice 
is of opinion that the maximum fine is an inadequate penalty for 
the crime committed, he may impose such maximum fine and order 
the defendant to pay the whole or any part of the expenses of the 
prosecution. Defendants who pay such expenses after commitment 
shall also pay the expense of commitment.” 
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It remained in this form until Chapter 251 of the Acts of 1937 which 
struck out Section 6 as appearing in the Tercentenary Edition and inserted 
thereof the following: 


Sec. 6. “Costs shall not be imposed by the court or justice as a 
penalty or part penalty for a crime; provided, that the court or 
justice may, as a condition of the dismissal or filing of a complaint 
or indictment, or as a term of probation, order the defendant to pay 
the reasonable and actual expenses of the prosecution, as determined 
by it or him.” 


Consequently, the court or justice is now authorized to order the defendant 
to pay the reasonable and actual expenses of the prosecution as determined by 
it as a condition of the dismissal or filing of a complaint or as a term of 
probation. The duty is placed upon the court to determine the reasonable and 
actual expenses of the prosecution. Some assistance in this determination may 
be gained by the provisions of G. L. Chapter 280, Section 6 before the amend- 
ment set out above. It is to be noted that the reasonable and actual expenses of 
the prosecution included the services of officers and witnesses, the detention and 
support of the defendant and the expense of serving a mittimus or other 
warrant of commitment. The judge should, therefore, as nearly as possible, 
arrive at the actual expense of the prosecution and should not arbitrarily im- 
pose as costs a fictitious amount. 


The power of the district court to place cases on file is derived from G. L. 
Chapter 218, Section 38 which permits such procedure except the filing of a 
complaint for a felony against a person who has previously been convicted of 
a felony or has had such a complaint placed on file or unless such filing is pro- 
hibited by other provisions of law relative to the filing of complaints for 
particular crimes. 


AN IMPORTANT NEW REQUIREMENT 
Since January 1, 1943 it has been provided by Requirement No. V of 
the Committee that “no special Justice shall be assigned to hear or try a motor 
tort case if he shall be directly or indirectly retained, employed or practice as 
an attorney in motor tort cases.” 


Since January 1, 1944 it has been provided by Requirement No. XVII 
of the Committee that “no justice of a District Court other than the Municipal 
Court of the City of Boston shall hear or try a motor tort case in any District 
Court of the Commonwealth if he shall be directly or indirectly retained, em- 
ployed or practice as an attorney in motor tort cases.” 


For some time we have felt that we should invoke the power vested in 
us by G. L. Chapter 218, Section 43A as amended by Chapter 101 of the 
Acts of 1945 which authorized the Committee to prohibit the practice of motor 
vehicle tort cases, so-called, by the justices of the district courts except the 
justices of the Municipal Court of the City of Boston. We have delayed action 
due to the pending in the Legislature of Senate Bill 247 filed in conjunction 
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with the report and survey of the Law School Committee which bill would 
have effectually taken care of the situation. As this bill, after several amend- 
ments, was defeated in the House and the whole subject matter has been 
referred to a commission for further study, we feel it our duty to act now. 


In some counties it is most difficult to secure trial of a motor vehicle tort 
case due to the fact that both the presiding justices of the courts and the special 
justices appointed thereto practice in that field. Accordingly it has been neces- 
sary to assign to such courts, sometimes on short notice, special justices from 
other counties and from a considerable distance to hear motor vehicle tort cases. 
This procedure is very troublesome on many occasions and is inconvenient 
and unfair to litigants and their attorneys. Parties ordinarily ought not to be 
prevented from a hearing of their cases by the voluntary, absolute disqualifica- 
tion of the judge before whom their cases arise in regular statutory course. 


Accordingly, Requirement No. XVII which became effective January 1, 
1944 is hereby rescinded and the following Requirement promulgated in place 
thereof. 


REQUIREMENT NO. XVII 
(Effective January 1, 1954) 


On and after the effective date hereof no Justice of a District Court other 
than the Municipal Court of the City of Boston shall practice in motor vehicle 
tort cases, so-called. 


A copy of this new Requirement is being sent to each justice of the district 
courts except the Justice of the Municipal Court of the City of Boston although 
from the answers to a questionnaire sent by the Committee to all the justices, 
it appears that only twenty-three of the present seventy-five justices practice 
in the motor tort field. 


The effect of Requirement No. V and the new Requirement No. XVII is 
this: On and after January 1, 1954 the justices of the district courts other than 
the Municipal Court of the City of Boston, commonly but inaccurately called 
standing or presiding justices, are prohibited from practicing in motor vehicle 
tort cases, so-called. No change is made in the status of special justices who 
are not prohibited from so practicing but if they do, then under Requirement 
No. V they cannot be assigned to hear or try motor vehicle tort cases. 


Because many special justices are disqualified from hearing motor vehicle 
tort cases by this Requirement and other sufficient reasons, the Committee has 
been liberal in its assignment of special justices to the various courts under the 
authority given it by G. L. Chapter 218, Section 43A to regulate the assignment 
of special justices, to determine the number of simultaneous sessions which may 
be held and the sittings of special justices. However, the Committee feels and 
recommends that when a justice has occasion to call a special justice for service, 
he should give preference to the special justice appointed to his court if such 
special justice is available for service and is not disqualified for service under 
Requirement V or some other sufficient reason. 
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The Committee hopes to resume its visitations of the courts soon after the 
close of the vacation season. 
FRANK L. RILEY, Chairman 
KENNETH L. NASH 
LEO H. LEARY 
ERNEST E. HOBSON 
ARTHUR L. ENO 


TRIAL JUSTICES 
(Abolished as of October 1, 1953) 


By Chapter 319 of the Acts of 1953, effective October 1, 1953, the position of 
trial justice was abolished. Hereafter their business will be handled by the 
District Court for the district in which the towns are located. 


WORK OF TRIAL JUSTICES 
REPORTED TO THE ADMINISTRATIVE COMMITTEE OF THE Districr Courts 


October 1, 1952 to October 1, 1953 


Criminal Criminal Drunken- Drunkenness Automobile Juveniles 
Cases Begun Appeals ness Releases Cases under 17 yrs. 

North Andover .. 3 0 3 3 0 0 
REROUE cinvsice 26 0 0 0 0 0 
Nahant—NO RETURN 

Marblehead ...... 131 0 80 50 43 0 
BONES sscecudex 291 102 100 152 1 
Hopkinton ...... 10 0 0 0 0 0 
Hudson—NO RETURN 

Hardwick ....... 12 0 1 0 11 0 
BORER cccccvcses 433 1 4 1 32 0 
LmGleW ccccccses 158 0 31 0 115 0 


By St. 1947 Chapter 343 civil jurisdiction of claims up to $50.00 under the small claims pro 
cedure was extended to the Trial Justice in the town of Barre. Fifty-eight (58) such cases have 
been entered for the above period. 
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APPENDIX B 
STATISTICAL INDEX 
Supreme Judicial Court: PAGE 


Full Bench cases and their geographical distribution . ’ 69 


Entries in all counties, other than Full Bench cases, Sept. 1, 1952- 


Sept. 1, 1953, and details of business in Suffolk County . ; 70 


Superior Court: 


Pre-trial sessions and Results. : " ; 73 
Appellate Division for Criminal Sentences . ; 71 
Cost of references to Masters and Auditors . : ' 74 
Cases referred to Masters and Auditors. ; : 74 
Civil business—for year ending June 30, 1953 , ' . $3-93 
Criminal business—for year ending June 30, 1953 82 
Land Court business for 1952-53 . P : q /' , 15 
Probate Court business in all counties in 1952 . ; : ; . 75 and 94 
District Courts for year ending October 1, 1953 . : : Facing p. 52 
District Courts—Five Year Comparative Table . ; . 52 
Municipal Court of the City of Boston . : ; ; ; 75 
Civil business, summary ; , , ; 76 
Civil business in more detail ; ; . 80-81 
Sub-division—Contract and Tort . . : , é. 76 
Tort Entries, Removals and Trials. ; ; , 76 
Supplementary Process Entries . : ; ; , 77 
Summary Process (Ejectment) Entries ‘ ; ; 76 
Small Claims, summary 77 
Criminal business for year ending Sept. 30, 1953 . ; . 77-78 
Executive Department—Peid Orders . ; ; 77 
Boston Juvenile Court ‘ ; , ; ‘ ; 78 
Trial Justices P : , ; 67 


Appellate Tax Board . ‘ , 79 
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APPENDIX C 
SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 


The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, ete. 
The details as to counties appear below. 


During the court year September 1, 1952, to August 31, 1953, 
the Supreme Judicial Court decided 200 cases' with opinions and 
20 cases by rescripts, not accompanied by opinions, as shown by 
the table below. There was also one advisory opinion. These 
opinions are reported beginning 329 Mass. 257 and ending 330 
Mass. 





Geographical Distribution of Full Bench Cases 
Re scripts 


Opinions only 

Barnstable 4 

Berkshire } I 
Bristol 15 2 
Dukes County 1 

Essex 15- 

Hampden 17 
Hampshire 2 l 
Middlesex 358 1 
Nantucket l 

Norfolk 7 ] 
Plymouth 5 2 
Suffolk 7) 10 
Worcester 15 2 


Dissenting opinions: 
Lewis v. Commonwealth, Mass. Adv. Sh. (1952) 1037; 329 Mass. 445. 


Clark v. A & J Transportation Co. Inc., Mass. Ady. Sh. (1953) 593; 330 
Mass. 327. 


' Where one opinion covered more than one case, it has been counted as one case. 
*In addition, one case originating in Essex County was decided with a companion case 
originating in Suffolk County. 


*In addition, one case originating in Middlesex County was decided with a companion case 
originating in Suffolk County. 
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The table of full-bench cases from 1875 to 1939 appears on p. 71 
of the 15th Report. The usual table of Supreme Court business, 
other than full-bench with more detailed statements from 


Suffolk county appears below. 


cases, 








SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTiES 
For THE YEAR BEGINNING SEPTEMBER 1, 1952, THROUGH AvUGUsT 31, 1953 
(Not including full bench cases) 
- Tran sft rred Referred ple Petitions for) ~ 
Equity to Su} to Masters | Prerogative | Admission Other 
=< Cor urt r Auditors ‘rits _toBar __| Proceedings 
Sarmstable. .. 20.0 a ame 
Berkshire... nwiets 1 1 16 ~ -= 
sristol é 1 - - 1 
Dukes. - - —_ 
OS eee 1 1 1 - 6 
Franklin. , a _— — — 
Hampden... xs l 1 1 3 
Hampshire cas — = 
Middlesex... j er } - 3 1 
Oo aint 1 _ _~ 
eer errs . a 7 
W orceste l 2 —_— _— 
Totals 8 i 2 ee ee ee 
SUPREME JUDICIAL COURT FOR THE COUNTY SUFFOLK 


FRoM 











SEPTEMBER 1, 1952 TO SEPTEMBER 1, 1953 
Transferred to Prerogative Petitions for 
Superior Court Writ Admission to the Bar 
15 453 1,112 
Law Docket 

Appeals from decision of Appellate Tax Board 21 
Petitions for Admission to the Bar ree ; ; , imate 1,112 
Petitions for Writ of Certiorari ....... ‘ ee 6 
Petitions for Writ of Error ........... Lf) 
Petitions for Writ of Habe as Corpus 14 
Petitions for Writof Mandamus .... 13 
Petitions for Discharge under G. L. c. 123, s. 91 2 
Petition for Writ of Prohibition ......... 1 
Petition for Stay of Execution .......... 1 
Informations in the nature of Quo Warrant 2 
1,181 

Total Entries on Law Docket 1,181 

Equity Docket 
Petition for Declaratory Judgment ......... . dae ee ate ‘ 1 
DP EMIEED cc ccbawceedecescavees 14 
sca ket ee eid wack 0 8.04l,5 «aa ee 6 6 5 
Petitions for Dissolution under G. L. c. 155, s. 50A 4 
(About 5,590 corporations) 

Petitions for modification of decree of Superior Court 2 
Petitions for suspension of decree of Superior Court SE TS Ce ee 5 
Petitions for suspension of compensation payment pending appeal ....... 2 
Petition for Stay of Proceedings pending appeal ........... l 
POteeem SOe CHOMELOR GE CRUTER PKOPSTY «oc ccccccsssveesccseccvesees 1 
Petition for Instructions PE Pe Oe Pr ee ee 1 
Petition for Authorization to sell real estate 1 
Petition for appointment of a member of the l 
Te, OG. OLD. BD occ vcssceconecescncescese oases 1 
Petition under G. o/ PME breads oe ned. beeen ceaeenaees a> 1 
Petition under G. L. c. 204, s.23 . amine 1 
Report to Supe aed ourt under G. L. (Ter. I 2 
43 

Total Entries on Equity Docket ..........esceeseeees 43 

Total Entries on both Dockets ..............4.. 1,224 
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THE SUPERIOR COURT 

This court consists of a chief justice and thirty-one associate 
justices. It has equity and civil and criminal jurisdiction and holds 
sessions in all of the fourteen counties. It is the only court sitting 
with juries. The tabulated returns of the clerks under St. 1936, 
chap 31, § 3 for the year ending June 30, 1953, will be found on 
pp. 82-93. 

To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
nonsuited or defaulted. An example is Suffolk County where a case 
is deemed tried only when a trial results in a verdict or disagree- 
ment. 

Motion sessions are held regularly in Suffolk, Middlesex, Worces- 
ter, Hampden and Essex and Norfolk Counties. In other counties 
motions are considered at jury-waived sessions. Many questions 
are considered by the court at these sessions. Pre-trial sessions are 
reported below: 


APPELLATE DIVISION, SUPERIOR COURT 
For THE REVIEW OF SENTENCES TO THE STATE PRISON AND 
REFORMATORY FOR WOMEN 
APPEALS IN INDICTMENT Cases UNbeErR Sr. 1943, CH. 558 
NoveMBER 1, 1952—OcrtToser 31, 1953 
(Report by William M. Prendible, Clerk of Superior Court for 
Criminal Business, Suffolk County) 


Number of Appeals pending Sentences increased 2 

October 31, 1952 1 Appeals dismissed 118 
Number of Appeals filed 176 Appeals withdrawn 34 
Sentences modified 12 Pending October 31, 1953 11 


The divisions consisting of three justices sat 16 days. 


Appeals where the sentence has been modified or increased by 
the Appellate Division from November 1, 1952 to October 31, 1953. 


Offence Original Sentence New Sentence 
Unlawful sale of Nar- 5-7 yrs. 214-4 yrs. 
cotic Drug 
Robbery 5-7 yrs. 214-3 yrs. 
Manslaughter 8-12 yrs. 4-6 yrs. 
Attempt to escape from 7-10 yrs. forthwith 214-5 yrs. forthwith not- 
Reformatory notwithstanding sent. withstanding sent. serving 
serving in Mass. in Mass. Reform. 


Reform. 
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Attempt to escape from 7-10 yrs. forthwith 244-5 yrs. forthwith not- 
Reformatory notwithstanding sent. withstanding sent. serving 
serving in Mass. in Mass. Reform. 


Reform. 


Appeals where the sentence has been modified or increased by 
the Appellate Division from November 1, 1952 to October 31, 1953 
and the defendant has appealed from more than one sentence. 


Offence Original Sentence New Sentence 

A. Armed Robbery 7-9 vrs. cone. Appeal Dismissed 
Armed Robbery 12-15 vrs. cone. Appeal Dismissed 
Abuse 1-5 yrs. cone. Appeal Dismissed 
Carrying a Weapon 24-3 yrs. cone. Appeal Dismissed 
Carrying a Weapon 215-3 yrs. cone. Appeal Dismissed 


B&E Night with intent 

to steal 2-3 yrs. cone. Appeal Dismissed 
B&E Night with intent 

to steal 214-3 yrs. cone. Appeal Dismissed 


B&E Night with intent 


to steal 24-3 yrs. cone. Appeal Dismissed 
Robbery Armed 12-15 yrs. 12-20 yrs. 
B. Robbery Armed 18-25 yrs. Mass. Reform. 10 yrs. 
Assault to Murder 
Armed 18-20 yrs. cone. Mass. Reform 10 yrs. cone. 
Robbery Armed 18-25 yrs. cone. Mass. Reform 10 yrs. cone. 
C. Carrying a Weapon 3-5 yrs. cone. Appeal Dismissed 


Operating auto without 
authority after sus- 


pension of right 6-8 yrs. cone. Appeal Dismissed 
Robbery Armed 6-8 yrs. 8-10 yrs. 

D. Assault to Abuse 10-25 yrs. 10-15 yrs. 
Kidnapping 7-10 yrs. cone. Appeal Dismissed 
Unnatural Act 3-5 Yrs. cone. Appeal Dismissed 

E. Incest 10-15 yrs 10-15 yrs. cone. 
Rape 15-20 yrs. from «& 15-20 yrs. 

after 
Unnatural Acts 4-5 yrs from « after 4-5 yrs. cone. 


and cone. 
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PRE-TRIAL SESSIONS—SUFFOLK COUNTY 
85 Days, July 1, 1952 to June 30, 1953 
DISPOSITIONS 
Cases on Pre-Trial list 5776 
Cases Pre-tried 4049 
Cases not Pre-tried 1727 
Cases Pre-tried and Settled while awaiting trial S48 
Referred to Auditors 16 
Sent to Trial Sessions 2562 
Awaiting Trial 623 
4049 
Cases not Pre-tried 
Settled 559 
Nonsuits 86 
Defaults 94 
Nonsuits and Defaults 28 
Continuances 960 
1727 
Total Pre-trial “Dispositions” 5776 


Cases in which jury was waived 667. 


ESSEX COUNTY 
Pre-trial at Lawrence 


There were three days of pre-trial of jury cases at Lawrence: 


RESULT 
Number of cases pre-tried 150 
Disposed of as result of pre-trial 33 
Remaining cases to the jury trial lists for trial 117 


PRE-TRIAL AT SALEM 
There were two days at Salem of special pre-trials by order 
of the court of land damage cases against the commonwealth. 


RESULT 
Number of cases pre-tried 40 
Disposed of as result of pre-trial 17 
Remaining cases to the jury trial lists for trial 23 
PRE-TRIAL SESSIONS IN HAMPDEN COUNTY 
July 1, 1952 to June 30, 1953 
Number of cases on pre-trial list 1145 
Number of cases pre-tried 769 
Groups of cases pre-tried 476 


Number of cases added to next pre-trial list . ere: 202 
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Groups of cases added to next pre-trial list 134 
Number of cases settled 137 
Groups of cases settled 88 
Number of cases in which jury trial was waived 30 
Number of cases nonsuited 3 
Number of cases discontinued + 


PLYMOUTH COUNTY 
There was a pre-trial session on March 27, 1953, at Plymouth, 
for hearing petitions for damage assessment against the Common- 
wealth. 
WORCESTER COUNTY PRE-TRIAL REPORT 
July 1, 1952 to June 30, 1953 











Pre-tried ........... ree $3 387 
Settled . 134 plus 31 land camages 
Jury Claims waived , . 29 
Judgment for neither party ordered 8 
Defaulted ..... 7 
Non-suited 5 
Ordered to Short List without pre-trial 32 
Discontinued 1 
REFERENCES TO AUDITORS AND MASTERS IN THE Supertor CourTt AND 
EXPENDITURES—CALENDAR YEAR 1952 
(See Notes 1 and 2 below) 

County Auditor Master 1952 
Barnstable 11 4 $2,951.14 
Berkshire 3 10 1,256.87 
Bristol 5 15 6,185.42 
Dukes — — 

Essex 19 14 7,140.75 
Franklin 1 4 329.00 
Hampden 1 11 1,066.92 
Hampshire ae 3 1,386.00 
Middlesex 15 36 10,443.57 
Nantucket — — 
Norfolk 4 3 4,230.60 
Plymouth 3 9 2,812.00 
Suffolk (Civil) ere 39 46 44,946.00 
Worcester 8 7 4,510.75 
109 162 $87,259.02 


NOTE 1 (References)—-Two or more cases tried together are counted as one reference. 
Notre 2 (Explanations)—-Note: In Berkshire, Hampshire and Suffolk Counties these figures 


apply to the Superior Court only. In other Counties they include Supreme Judicial, Probate 
and Land Courts. 
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LAND COURT 
This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which 
almost all litigation regarding title to land takes place in addition 
to its original function of a court for the registration of title. 


LAND COURT STATISTICS FROM JULY 1, 1952 TO JUNE 30, 1953 


CASES ENTERED 
I od cal cia bc as oa caw ge aR de CCESRERED Caw SED CLERKS Aabe iid 700 
Land Confirmation 3 
Land Registration, Subsequent 





EE OC ee ere rere ree 842 
GE as Aik ai ele dl GE 6 6h 3 SAD AER EO Rw SEED Re eae ace 697 
EE REE OO OE Oe CT ER Te ee On te eee 303 
NS aaah ie ahh tr ae oe eh a he Asa a tah Wi Oe AIS wich A to ak ST ae eee 1,104 

NN: MIND oa Goig capt ara i Ee a Rw ewe 3,649 
ee ee he cae eke ee ee Daw Ween eer etee ds canes 609 
Es ha wr ep cack WAS oD cA A ed WIR Aes Lat Dal a lo Se rw at we 923 
ee bt bed ak Cek RK eee eek a4 TARAS eae eee keene seen 1,532 
6 5d Kb 60 ns. 06 see ea Owe KOO TOSS TOs AKERS HASSE Vea ENE S $276,625.00 
6 ood wise phn bd emia he's sie br CRESS SN wea 83,360.13 
Income from Assurance Fund applicable to expenses............-.00ee000. 11,029.68 
EE, cng has d0 Ae RAO Ee SRA a ORS £96 aeRO dw ee ee dee eae 255,529.32 
Gd i eae aan ee ee eA ee Oe RE Reads e 161,139.51 
ee ae ee re ee eee 351,280.41 
Assessed value of land on petitions in registration and confirmation cases entered 3,748,972.00 


CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT BEFORE HEARING 





POT TTT TEE CTE CCPL TC TOT TOL EET Teer rere 556 
I 8 re GSS ie ea dow hie nl AR hw wig wee wees 1 
nn: PE . occa nnakewensecdnuSenseesdseRancevdeans 842 
Eee et ahi Ahk ASS e Se ad DO ewe ee AWN Od WAN OEE Rw ween ee 600 
Gy SE on 6-5-05-69.N 5550.0 06 5.505600 00005 0x 558 ae wa Nee 965 

DUN cin.b's eK eee hes Wow bea awn ave ike eeue 2,964 


PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk and Middlesex, two in 
Essex, Worcester, Hampden, Norfolk and Bristol, one in each of 
the other counties. 


The report prepared by the Administrative Committee of the 
Probate Courts for the year 1952 appears on page 94. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 

This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1952-3 will be 
found on pp. 80-81. The comparative table of civil business from 
1913 to 1939 will be found in the 15th. Report, p. 65. The con- 
densed civil and criminal business and other information for the 
year 1952 and the first 9 months of 1953 is as follows: 








76 JUDICIAL COUNCIL P.D. 144 


MUNICIPAL COURT OF THE CITY OF BOSTON 


Civit Actions (OTHER THAN SMALL Cuarms CasEs) 1952-53 





es 





D n 2 z ral 
| | = a 5 © 
| = | | = » 4 x |= 
| | | Ss te |= 
YEAR } a 2 oa - 4 | = 
loz Pe 3 2 ~ ce a 
an ie = = = & ne {_: 
| & | 9 | © a Ols O 35 
-eeiatia leis s ge CO 
es] ei a, = an A, = 
= vs Ber SOE EOE Biol Baa Tea, ied — a bid 
| | 
1952 | 18,447) 947 5.1 7,921 | 42.9) 1,748) 9.5 | $2,664,047.02) $224.65 | 28 | 1.6 8 5 
1953 | 13,959) 732 5.2 | 5,987 | 42.9) 1,398 10. $2,083,236.07| $231.71 19 | 1.4 9 0 


9 mos. 


| | | 





SUBDIVISION—CONTRACT AND TORT—1952-1953 





























| ENTERED REMOVED TRIED 
, ee —_ ieiaimmaiaiiaas 
| | | 
| Per Cent | Per Cent || 
| Contract | Tort Contract | of Entries} Tort of Entries |} Contract Tort 
| | | 
| | || || . a 
1952 | 11,690 | 5,752 | 329 2.8 579 |= 10.1 || 64ns| S852 
1953 | 
9 mos. | 8,826 4,415 | (an | £16 9.4 556 686 
TORT ENTRIES, REMOVALS AND TRIALS 
1952 
TORTS ENTERED TORTS REMOVALS TORTS TRIED 
Motor Vehicle .... 4,611 Motor Vehicle, Def. 485 Motor Vehicle .... 753 
Other Torts ...... 1,141 Other Torts ..... 94 Other Torts ...... 99 
ee ee 5,752 Total . sel etter 579 Total .. re 852 
1953 (9 months) 
TORTS ENTERED TORTS REMOVALS TORTS TRIED 
Motor Vehicle .... 3,454 Moter Vehicle, Def. 355 Motor Vehicle .... 598 
Other Torts ...... 961 Other Torts ... 61 Other Torts ...... 88 
DE. wen wadass 4,415 TE, aitecieeiaas 416 | 686 
APPEALS TO SUPREME JUDICIAL CouRT UNDER Em PLOYMENT SECURITY Law 
1952 1953 (9 months) 
pe ar a era 5 DM ode 6c ake ca kw eden —_ 
Appeals—Perfected .... a oF _ Appeals—Perfected ....... ae 1 
Appeals—Affirmed ......... a — Appeals—Affirmed .............. -= 
Appeals Reversed . cape tod —- Appeals Reversed ........... site -= 


SuMMaryY Process (EJECTMENT) ENTRIES 
1952 543 


1953 (9 months) 359 
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MUNICIPAL COURT OF THE CITY OF BOSTON 
SMALL CLAIMS DIVISION 











1952-1953 (9 months) 
Contract Tort Total Contract Tort Total 
Actions Entered ..... inenw ee 1,351 296 1,647 1,263 197 1,460 
Actions Settled .......... . 309 110} 419 285 54 339 
Counter-Claims or Set-Offs. . .. 2 2 4 2 6 
| PS errr er ere e 208 163 371 181 105 286 
Reserved....... pasbatpakals 74 84 58 | 69 | 48 117 
Finding for Plaintiff.......... 157 119 | 276 147 75 222 
Finding for Defendant... ; 15 44 | 89 | 34 30 64 
Judgments by liefault..... 620 12 | 632 | 603 5 608 
Judgments by Non-Suit... 12 3 | 15 | 7 } 2 9 
4 mount of Plaintiff's Judgments) $21,149.01) $3,970.74) $25,119.75) $22,059.41) $2,492.92 $24,552.33 
Transferred to Regular Civil 
Docket ...... ; 3 , 13 10 23 5 4 yg 
Removed to Superior Court ... | 2 3 7 | 1 8 
Executions is cai sh wh 174 75 249 } 153 48 2 
Amount of Plaintiff's Claims. . $39,145.84) $10,573.58, $49,719.42, $37,856.85 $7,517.08 $45,373.93 
Notices Returned Unclaimed .. 392 21 413 342 16 358 


Execution DEPARTMENT—PaIp ORDERS 








1952 1953 (9 Months) 
Order of Notice 738 601 
Certificate 856 661 
Special Precept 138 129 
Supersedeas 7 2 
Comm .—Deposition 30 27 
Transcript 23 21 
Opinion 14 2 
Order of Sale 5 4 
Copies 57 38 

1868 1485 

SUPPLEMENTARY PROCESS 

1952 1953 (9 Months) 
Entries 2570 2464 

1952 1953 (9 Months) 
Summons 3528 3173 
Capias 2172 1844 
Notice to Show Cause 967 610 
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MUNICIPAL COURT OF THE CITY OF BOSTON FOR 
CRIMINAL BUSINESS 
OcroBerR 1, 1952—SepremBer 30, 1953 


Tora BusINEss oF Cour!’ 


1. Automobile Violations as PPE DCAM ONES ae ee ee eee 1,517 
2. Traffic Violations a eae Poqedaeed Ghandwebesenesedsenn 29,541 
3. Domestic Relations 57 


4. Drunkenness in Court ......... 7,868 





~I 
~ 


5. Drunkenness Released by Probation Officer .. 
6. Other Criminal Cases ee 
7. Beemests Batered «oc ccsccscse 
8. Search Warrants Issued ...... 
9. GRAND TOTAL BUSINESS . 


DISPOSITIONS 


JUDICIAL COU 


NCIL 


rw. 


144 


6,471 
4,459 


eS a a cis bn e Mee eee ORCAS DR ORO SONS HOS eReeNene 26,143 
ie De OE BD on ccs cir ccedccdecccvenncdeuseciveceunsneseeeeres 3,047 
3. laced on file before trial, after trial, dismissed, nol-prossed, quashed, etc. 10,346 
4. Defendants not arrested, pending for trial ............ccccccccccees 4,188 
FOOT COT TTT TET TET OCTET TCT eT TTS 870 
6. Defendants Bound Over to Grand Jury 2... .cccccccccccccccccccseses 636 
7. Defendants placed on probation (not including surrenders)............ 2,686 
i SD ND, 605d v0: AW ORRORES Db SSD RARw ESS O SEY RSET 21,331 
er Den. casings 46 dss 6NEO4 oO SERREAREDCENGES EERE ONE 2,762 
ek Aah be bi atch, prs War ee de aw A a Ae oe bake Wa NO oe 168 
Ee eee ee er ee ee 855 
ee EE I COP GUUONEG oo. vies cence se ecceneve ceensenaaeeee 0 
Non-CRIMINAL PARKING Law 
1. Parking tags turned in by violators as issued by Police................ 302,586 
FINANCES 

2. Beemep wecsived by parking tae GibeO ec cccccccccccvceveccseccccecas $315 1.87 
2. Money received from court fines, forfeitures and fee, etc. ..........000. 63,158.25 
3. Total moneys received and turned over to Comm. County, City of 

SE AS. Peed eura nin dnieweiie,< hoo ae CRC AkA ahora aaeed we RNa 378,390.22 
4. Moneys received as bail by Court and forwarded to Superior Court or 

EE, Sb ee sh heb sineedoreaTerS Ob ebeebawee Chases euss 183,657.00 
ee nee CE Wer SR RON nooo ak bninin.d dnd deen ee ee wie sadeees $562,047.22 


THE Boston JUVENILE Court 
The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Complaints — October 1, 1952—September 30, 1953 
Boys Girls Totals 
Juvenile Criminal ........... 2 0 2 
CS ere ; 554 248 802 
MEE Ken ca sks Gace heues 2 0 2 
DD kaurekiehaasedeaes 558 248 806 
Men Women T otals 
PE toh ah oaieeer sen ae ae 28 23 51 


No. of 
Complaints 
19 


No. of Children 
Represented 


Neglected children 


TOTAL NUMBER OF ALL COMPLAINTS: 
Juvenile 








ececcccecsces 806 
ee ree 51 
Neglected children 19 
ME dhcp eeuaegs 876 
Active as of September 30, 19538: 
Individuals Complaints 
Juveniles: 
Dy Sdbapeeaiaawe bh @ed Wick ee weak 236 245 
SE Ksobevheedeeebéeene 66408 c80 6 151 154 
BED <etenwsvetéeaeeces- 387 399 
Adults: 
ee re ee ne ee 22 24 
RI welt saruion' Gc nant ae G.ecediace ew ales each 26 26 
DE cekrieinsinerendaaseneda 48 50 
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ME bn te ai a iw nes Wake és 507 480 


NUMBER OF CASES: 


SUING 6 a6 cc asiacins 387 
BNE co nGgiisevseccves 48 
Neglected children .... 31 
ME hd ded sew msin 466 
Out-of-State Cases Under Supervision ......... 1 Boy 


THE APPELLATE TAX BOARD 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on 
the Superior Court. It came into existence under St. 1937, ¢. 400, 
on May 29, 1937, succeeding the old Board of Tax Appeals created 
in 1931 and later abolished. 


In previous years we included statistical tables of the work of 
the Board, but, to avoid unduly extending this report, the Council 
refers to the annual report made to the legislature under G. L. 
Chapter 58A, Section 4. 
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For years this Bank has enjoyed very pleasant 
and satisfactory relations with lawyers in the 
capacity of co-trustee. Through this relation- 
ship, the professional man is able to obtain relief 
from the numerous administrative details in- 
volved in handling trusts of various kinds. 


The State Street Trust Company confines its 
activities to the business and administrative 
phases of estate work It does not draw wills or 
trust instruments; it refers customers to their 
own lawyers for the preparation of these docu- 
ments. It is customary for the State Street Trust 
Company to entrust legal work in connection 
with an estate to the lawyer who drew the will. 


Slate Street Crust Company 


BOSTON, MASSACHUSETTS 


Matn Office: 
CORNER STATE and CONGRESS STREETS 


Union Trust Office: 24 FEDERAL STREET 
Copley Square Office: 587 BOYLSTON STREET 
Massachusetts Avenue Office: 

Cor. MASSACHUSETTS AVE. and BOYLSTON ST. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Massachusetts Income Taxes 


WITH 1953 POCKET PART SUPPLEMENT 


1 volume — bound in Maroon Fabrikoid 


TEXTS-FORMS-RULES-CASES-CHECK LISTS 
By 


RICHARD F. BARRETT and ANDREW C. BAILEY 
of the Boston firm of Powers & Hall 


EQUIPPED FOR MODERN POCKET PART SERVICE 


The only book on Mass. Income Taxes 

Text thoroughly reviewed by tax officials in the Income Tax Division 
Contains all changes through 1953 

Thoroughly indexed 

Written by recognized tax specialisis 

Invaluable tax check lists 

Covers elementary and complex tax questions 

Modern editorial features and arrangement 

Designed for quick reference and extended investigation 


Up-to-date with 1953 cumulative pocket part 


A Unit of the Popular Massachusetts Practice Series 





The Foreword by Hon. Henry F. Long includes this statement: 


“‘The book is thoroughly worthy in every respect and should find 
itself constantly at hand by those who wish to be correct at all 
times in completely responding to the obligations placed upon 
those subject to the Massachusetts Income Tax Laws.” 


Published and for sale by 


BOSTON LAW BOOK CO. 


8 Pemberton Square, Boston 8, Mass. Lafayette 3-6882 


The advertisers deserve your consideration. Please mention the QUARTERLY 
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